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STATEMENT OF QUESTIONS PRESENTED. 
L 


The question is whether the General Counsel of the 
National Labor Relations Board, in issuing complaints in 
unfair labor practice cases pursuant to Sec. 3(d) of the 
National Labor Relations Act, is wholly immune from ju- 
dicial review in an equity action, no matter how arbitrary 
and capricious his conduct may be. 
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The question is whether it is arbitrary and capricious 
for the General Counsel of the National Labor Relations 
Board to ignore, or refuse to follow, previously decided 
National Labor Relations Board case law in declining to 
issue a complaint in an unfair labor practice case. 
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JURISDICTIONAL STATEMENT. 

This action in equity was brought in the District Court 
to restrain the General Counsel of the National Labor Re- 
lations Board from acting arbitrarily and capriciously un- 
der the authority vested in him pursuant to Sec. 3(d) of 
the National Labor Relations Act, 29 U.S. C. Sec. 153(d). 

The District Court granted defendant's motion to dis- 
miss the complaint on May 12, 1961. Notice of Appeal was 
timely filed and this appeal is here pursuant to 28 U.S.C. 
Sec. 1291. 

STATEMENT OF THE CASE. 

Appellant is a labor union in Toledo, Ohio, which 
represents employees in retail enterprises for the purposes 
of collective bargaining. In July, 1960, the Union was 
active in conducting an organizational campaign among 
the employees of LaSalle’s, a Division of R. H. Macy & Co., 
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a large department store in downtown Toledo, which is 
engaged in a business affecting commerce. Two sales 
clerks, adherents of the Union, wore “Member” buttons 
on their clothing identifying them as members of the 
Union, as a part of this campaign. Company officials or- 
dered the sales clerks to remove these buttons or pins and 
the clerks complied with these orders. 

The Union thereafter filed charges of unfair labor 
practices with the Regional Director of the Eighth Region 
of the National Labor Relations Board in Cleveland, al- 
leging that the Company’s compulsory removal of the 
union insignia was a violation of Sec. 8(a)(1) of the Na- 
tional Labor Relations Act. This charge was investigated 
by a member of the staff of the Regional Director pur- 
suant to NLRB rules and procedures. Fusco, the Regional 
Director, concluded there was no violation of the Act and 
declined to issue a complaint. The Union then requested 
review of this action by the General Counsel, appellee 
herein, pursuant to Section 102.19 of the Board’s Rules and 
Regulations. On October 20, 1960, the General Counsel 
upheld the Regional Director’s action and refused to issue 
a complaint in the case, which was designated as Case 
No. 8-CA-2198. 

The Union then brought this equity action in the Dis- 
trict Court praying for an injunction restraining the Gen- 
eral Counsel from continuing to refuse to issue a com- 
plaint in Case No. 8-CA-2198 and for an order directing 
him to forthwith issue a complaint of violation of Sec. 
8(a) (1) of the Act in this case. 

The complaint in the District Court asserted that 
LaSalle’s, the department store involved, had denied two 
union members the right to wear union membership but- 
tons while working. The complaint further stated that 
the allegation, which had been set forth in the charge of 
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unfair labor practices with the Regional Director, had not 
been denied or controverted, and that an investigation 
had revealed the truth of the allegation. Because the Gen- 
eral Counsel’s motion to dismiss the complaint was suc- 
cessful, no answer was ever filed. Thus, on this appeal 
from the motion to dismiss, the truth of the allegations 
in the complaint must be conceded, and the issues must 
be viewed in this context. 

In addition to its motion to dismiss, the General Coun- 
sel moved in the alternative for summary judgment, and 
included as a part of this motion, the affidavit of Fusco, 
the Regional Director. Fusco’s affidavit conceded the 
Company’s order to remove the union insignia, but stated 
that it was in accordance with a rule prohibiting the wear- 
ing of “insignia over the size of a nickel * * *” The union 
issues dues pins from month-to-month, signifying the pay- 
ment of dues, which accordingly identifies the wearer as 
a member, and which are exactly the size of a nickel. 
Fusco’s affidavit stated that the company permitted the 
wearing of these pins. At this point, there would be some 
divergence on the facts, since the complaint alleged that 
the company prohibited the wearing of union pins alto- 
gether. (The Union would take strong issue with this part 
of Fusco’s investigation, although not a part of the record 
of this case at this point. Prior to 1957, when the Union 
had represented employees of LaSalle’s, dues pins had 
been permitted, but the attempt to wear the “Member” 
pins in 1960 was the first effort in almost three years to 
wear union insignia in a store extremely hostile to union 
participation.) 

The pins actually attempted to be worn in this case 
are small, attractive blue emblems with the words, “Re- 
tail Clerks,” in small letters at the top, with the word, 
“Member,” in larger letters in the middle, and below this 
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the numbers, “954,” signifying the number of the local 
union involved. The emblem, oval-shaped in the middle, 
measured but 11/16ths of an inch up and down, and con- 
tained small extensions on each side of the oval center 
part which made its width approximately one and 9/ 16ths 
of an inch across. Fusco’s affidavit described the size of 
the emblem, calling it larger than a nickel. It is easily 
ascertainable that a five-cent piece is approximately 27/32 
of an inch in diameter, somewhat larger than the middle 
portion of the emblem sought to be worn, which measured 
only 22/32 of an inch at its largest part up and down. 
The small extensions of the emblem beyond the center 
oval portion made it wider than a nickel, but actually 
smaller at the major portion. We have submitted, and will 
argue, that the so-called distinction in size is frivolous, and 
actually supports appellant’s allegations of arbitrary and 
capricious conduct. 

Nonetheless, based upon Fusco’s affidavit supporting 
the General Counsel’s alternative motion for summary 
judgment, the Union cross moved for summary judgment, 
which was necessarily denied when the District Court dis- 
missed the complaint for the reasons asserted in its order 
that the Court was “without jurisdiction over the subject 
matter of the action and that the complaint fails to state 
a claim upon which relief can be granted.” Even conced- 
ing the accuracy of the facts of Fusco’s investigation as 
set forth in his affidavit for the purposes of a motion for 
summary judgment, we shall argue that summary judg- 
ment should have been granted to the Union. 

The complaint set forth that the National Labor Re- 
lations Board had unanimously ruled in two retail store 
cases that it was a violation of Sec. 8 (a) (1) of the Act 
for an employer to deprive employees of the right to wear 
union buttons or insignia at work, Safeway Stores, Inc., 
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110 NLRB 1718, and W. T. Grant & Co., 94 NLRB 1133, 
enforced, NLRB v. W.T. Grant & Co., 199 F. 2d 711. The 
complaint further set forth that the National Labor Rela- 
tions Board has never in any reported case ruled that it 
was not an unfair labor practice for an employer in a 
retail store to deny employees the right to wear union 
buttons and union insignia. 

The complaint further asserted that the General 
Counsel had simply declined to follow established NLRB 
law as set forth in the Safeway and Grant cases by re- 
fusing to issue a complaint in this case. It was stated that 
the General Counsel’s conduct constituted an unwarranted 
decision that no employee in any retail store could wear 
union buttons or insignia while working, and that it did 
not afford the National Labor Relations Board and the 
courts an opportunity to rule on this issue of law. This 
refusal to issue a complaint in these circumstances was 
alleged as arbitrary and capricious, and in violation of 
Sec. 3 (d) of the Act, and in violation of due process of 
law. 

Defendant’s motion to dismiss the complaint on the 
grounds that the District Court had no jurisdiction of the 
subject matter was based upon the theory that there was 
no judicial review of actions of the General Counsel. The 
secondary position that the complaint failed to state a 
cause of action was, as we understand the argument below, 
based upon the theory that the General Counsel’s action 
was reasonable and not arbitrary, which would more prop- 
erly fall within the ambit of the motion for summary judg- 
ment, rather than an attack upon the complaint for in- 
sufficiency. 

We shall argue that arbitrary and capricious conduct 
of the General Counsel is subject to judicial review in an 
equity action under the statute. If that position is sus- 
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tained, then the District Court was in error to dismiss the 
complaint either for lack of jurisdiction or for failure to 
state a claim. If the complaint then does state a claim, the 
issue of the cross motions for summary judgment must be 
settled. There the question would be whether the General 
Counsel’s acts in refusing to follow established NLRB law 
in this case were arbitrary and capricious, and if they 
were, summary judgment should have been granted to the 
Union. 


STATUTES INVOLVED. 


The pertinent portion of Sec. 3 (d) of the National 
Labor Relations Act, 29 U. S. C. Sec. 158 (d), is set forth 
as follows: 

“(d) There shall be a General Counsel of the 

Board who shall be appointed by the President, by 

and with the advice and consent of the Senate, for a 


term of four years * * * He shall have final authority, 
on behalf of the Board, in respect of the investigation 
of charges and issuance of complaints under section 
10, and in respect of the prosecution of such com- 
plaints before the Board, and shall have such other 
duties as the Board may prescribe or as may be pro- 
vided by law * * *” 


The relevant portions of Section 10 of the National 
Labor Relations Act, 29 U. S. C. Sec. 160, are set forth as 
follows: 

“Sec. 10 (a). The Board is empowered, as herein- 
after provided, to prevent any person from engaging 
in any unfair labor practice (listed in section 8) af- 
fecting commerce * * * 

(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have 
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power to issue and cause to be served upon such per- 
son a complaint stating the charges in that respect, 
and containing a notice of hearing before the Board 
or a member thereof * * *.” 


STATEMENT OF POINTS. 

1. The General Counsel of the National Labor Rela- 
tions Board, pursuant to Sec. 3 (d) of the National Labor 
Relations Act, 29 U. S. C. Sec. 153 (d), may not act in an 
arbitrary and capricious manner in refusing to issue com- 
plaints in unfair labor practice cases. 

2. The General Counsel of the National Labor Rela- 
tions Board, in refusing to issue a complaint in this case, 
arbitrarily and capriciously refused to follow legal rulings 
of the National Labor Relations Board. 


SUMMARY OF ARGUMENT. 


The District Court has jurisdiction to restrain the 
General Counsel of the National Labor Relations Board 
when he acts arbitrarily and capriciously in violation of 
due process of law in the issuance of complaints of unfair 
labor practices. The General Counsel’s authority is set 
forth in Sec. 3 (d) of the Act, which gives him final au- 
thority, “on behalf of the Board,” in the issuance of such 
complaints. Sec. 10, which vests the Board with the only 
power to prevent unfair labor practices, adds further 
meaning to the significant words of Sec. 3 (d) and com- 
pels the General Counsel to act “on behalf of the Board,” 
not contrary to it. 

This was the interpretation placed upon the statute 
by its foremost Congressional authority, Sen. Taft, when 
he said, “So far as having unfettered discretion is con- 
cerned he, of course, must respect the rules of decision 
of the Board and the courts.” 
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This Court in at least two cases has held that the Dis- 
trict Court has no jurisdiction to review acts of the Gen- 
eral Counsel in the issuance of unfair labor practice com- 
plaints, Hourihen v. NLRB, 91 U. S. App. D. C. 316, 201 
F. 2d 187, and Bandlow v. Rothman, 108 U.S. App. D.C. 
32. 278 F. 2d 866, although neither passed upon the issue 
in this case. Hourihan, by virtue of an impressive foot- 
note since cited by this Court, is authority for the prop- 
sition that a court might correct an abuse of discretion by 
the General Counsel upon a proper showing. 

However, this Court went a step further in Interna- 
tional Union of Electrical Workers v. NLRB, _-- U. 5. 
App. D.C. _-_, 289 F. 2d 757 (No. 15384, June 30, 1960), 
when it took pains to point out that it expressed no opinion 
on whether action of the General Counsel could be re- 
viewed in an equity action in District Court. It cited 
Hourihen and an impressive list of authorities indicating 
that such jurisdiction did exist. 

The Board itself is not immune from judicial review 
in instances where there is no statutory provision for it. 
It may not act in contravention of statutory authority, 
Leedom v. Kyne, 358 U. S. 184, and may not act in con- 
travention of due process of law. Inland Empire District 
Council v. Millis, 325 U. S. 697, 700 (1945) ; DePratter v. 
Farmer, 98 U. S. App. D. C. 74, 232 F. 2d 74; Farmer v. 
United Electrical Workers, 93 U.S. App. D. C. 178, 211 F. 
2d 36; Fay v. Douds, 172 F. 2d 720 (2d Cir., 1949). The 
General Counsel, since he must act on behalf of the Board, 
<5 not entitled to any higher immunity than the Board it 
self, and if that agency is answerable in the District Court 
for violations of due process of law, then so must be the 
General Counsel. It would be intolerable in our system of 
jurisprudence to hold that any man was above the law, and 
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had unlimited and unreviewable discretion to act in any 
manner he saw fit at any time in every circumstance. 

When the General Counsel ignores, or refuses to fol- 
low, Board authority in a case where the law is clear and 
there is no dispute in fact, he is acting arbitrarily and 
capriciously. The Board has ruled, in the only retail store 
union button cases to come before it, that employees have 
the right to wear union buttons or pins while working, 
Safeway Stores, Inc., 110 NLRB 1718, and W. T. Grant & 
Co., 94 NLRB 1133, affirmed, 9th Cir., 199 F. 2d 711. He 
has simply refused to follow those cases in handling this 
one, and has thereby failed to act on behalf of the Board. 

In this case, the employer involved refused to allow 
two sales clerks the right to wear union membership pins. 
The General Counsel asserts the employer would permit 
insignia the size of a nickel, and therefore, his rule is a 
reasonable one. Because of differences in form, it is almost 
impossible to tell whether or not the pins in this case are 
actually larger in area than a five-cent piece, thus casting 
great doubt upon the employer’s rule itself. But these 
distinctions, if they are valid, must be first passed upon by 
the Board, not kept from it by a General Counsel’s refusal 
to issue a complaint. 

Rules against wearing union insignia are presump- 
tively invalid, Caterpillar Tractor Co., 113 NLRB 553. 
To overcome such invalidity, an employer must plead and 
prove special circumstances which interfere with dis- 
cipline or efficient production, Caterpillar Tractor, 230 F. 
2a 357 (7th Cir., 1956). Here, the General Counsel, in 
seeking to “accommodate” the employer’s interests, fur- 
ther acts arbitrarily and capriciously in assuming an inter- 
ference with production or discipline without any evi- 
dence before him to sustain such a belief. ‘To permit the 
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abridgement of statutory rights on the basis of the anxieties 
expressed herein by the Respondent, without the least 
scintilla of evidence that production would be disrupted 
or breaches of discipline would erupt, would be tanta- 
mount to administrative withdrawal of rights legislatively 
endowed,” said the Board in Caterpillar Tractor, supra. 

The General Counsel’s failure to issue a complaint 
amounts to a precise administrative withdrawal of rights 
legislatively endowed, and specifically affirmed by the 
Board in the Sefewey and Grant cases. The General 
Counsel’s attempt to make distinctions in these cases only 
compounds his capricious conduct, since it is for the Board 
to amend, or modify, or reverse the Safeway and Grant 
rulings. Unless the General Counsel is willing to issue 
complaints in these cases, the charging party will not only 
fail to have his day in court, but the Board will never be 
able to pass on what constitutes reasonable rules in retail 
stores. Employees in one of America’s largest industries, 
the retail business, will have lost the right to wear union 
buttons under this kind of arbitrary and capricious con- 
duct of the General Counsel. 

A strong showing is present in this case that the 
General Counsel has not acted on behalf of the Board, 
but rather has ignored Board decisions exactly in point. 
With jurisdiction to correct such an abuse of power, the 
District Court should have ordered summary judgment 
for the Union and compelled issuance of an unfair labor 
practice complaint in this case. 
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ARGUMENT. 

lL. THE GENERAL COUNSEL OF THE NATIONAL LABOR 
RELATIONS BOARD PURSUANT TO SEC. 3(d) OF THE 
NATIONAL LABOR RELATIONS ACT, 29 U. S. C. SEC. 
153(d), MAY NOT ACT IN AN ARBIRTRARY AND 
CAPRICIOUS MANNER IN REFUSING TO ISSUE COM- 
PLAINTS IN UNFAIR LABOR PRACTICE CASES. 


(a) The Statutory Considerations. 

The authority of the General Counsel of the National 
Labor Relations Board is established under Sec. 3(d) of 
the Act, the pertinent portions of which have been set 
forth above. It is stated that he shall have final au- 
thority, “on behalf of the Boar ,” in respect of the issuance 
of complaints. Thus, his authority resides not in him alone, 
or to be exercised only in and for himself, but “on behalf 
of the Board.” These words are critical. They demonstrate 
that he is acting only for the Board, and as a part of, the 
Board. If he acts on behalf of it, he must be guided by it. 
If Congress had intended unlimited powers to reside solely 
in the General Counsel, it could have easily omitted the 
significant phrase, “on behalf of the Board,” and simply 
provided in Sec. 3(d) that he “shall have final authority in 
respect of the * * * issuance of complaints.” 

Without more, this pertinent passage of Sec. 3(d) 
cogently commands that the General Counsel act in ac- 
cordance with Board law and under Board authority. The 
fact that the statute places final authority in him means 
only “final authority on behalf of the Board.” 

This conclusion is amply supported by the language of 
Sec. 10, the enforcement part of the Act. Sec. 10(a) states 
that “The Board is empowered” to prevent unfair labor 
practices. The Board is the only authority with such 
power. Under Sec. 3(d), where the General Counsel is 
given authority on behalf of the Board to issue complaints 
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in unfair labor practice cases, this authority is in support 
of the power granted the Board by statute, and must be 
subordinate to it and commanded by it. 

But the language of Sec. 10(b) is even more signif- 
icant. Sec. 10(b) states that “Whenever it is charged that 
any person has engaged in or is engaging in any unfair 
labor practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have power 
to issue and cause to be served upon such person a com- 
plaint * * *” It is thus the Board that “shall have 
power,” and any agent or agency designated by it is con- 
sistent with the role of the General Counsel who acts on 
“behalf of the Board.” Therefore, when the General Coun- 
sel exercises his final authority on behalf of the Board, then 
it is truly the Board’s power he is exercising, and in so 
doing, he must be bound by, and follow, the Board’s law 
and the Board’s rules. Should the General Counsel act not 
on behalf of the Board, but ignore its rulings and decisions, 
then he is usurping the Board’s power and authority. 

The foremost Congressional authority on the statutory 
scheme, Senator Taft himself, told his Senatorial colleagues 
that the General Counsel did not have unfetted discretion 
and that he must respect the rules of decision of the Board 
and the courts. This statement occurred during the de- 
bates on the bill, and is found in 93 Cong. Rec. 7001, 2 
Legis. Hist. 1623. Sen. Taft said: 

“The present regulations permit a person ag- 
grieved by the refusal of a regional director to issue 

a complaint to appeal the matter to Washington. This 

is not an adversary proceeding but simply a review, 

based upon the confidential report of the field staff 
which conducted the investigation. Presumably, un- 
der the conference agreement such appeals would be 
routed to the General Counsel’s office rather than to 
the Board. The assumption that the Board itself 
presently reviews these appeals, however, is utterly 
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erroneous. According to the testimony of the chair- 
man of the Board these appeals are considered by an 
anonymous committee of subordinate employees. 
What the conference amendment does is simply to 
transfer this ‘vast and unreviewable power’ from this 
anonymous little group to a statutory officer responsi- 
ble to the president and to the Congress. So far as 
having unfettered discretion is concerned he, of 
course, must respect the rules of decision of the Board 
and the courts. In this respect his function is like that 
of the Attorney General of the United States or a state 
attorney general.” (Emphasis supplied.) 

If the General Counsel must act on behalf of the Board 
to aid in the Board’s power to redress unfair labor prac- 
tices, and if, as Sen. Taft indicated, he does not have un- 
fettered discretion and he must respect the rules of de- 
cision of the Board and the courts, then how is this re- 
straint upon the General Counsel to be exercised? The 
statute, as appellee will point out, has no provision for re- 
view of acts of the General Counsel in refusing to issue a 
complaint. Clearly the statute affords him “final authority” 
on behalf of the Board. But should he not act on behalf 
of the Board, or should he not respect the rules of decision 
of the Board and the courts, as Sen. Taft adhered to, what 
judicial remedy is available to restrain “unfettered” dis- 
cretion? 

This Court has already pointed the way to the avail- 
able answer. 


(b) Decisions Indicate that the General Counsel’s 
Authority May Not Be Unlimited Under Law. 


Attacks upon the sweeping authority of the General 
Counsel of the NLRB have come before this Court on sev- 
eral other occasions, but, as we shall point out, not in the 
precise context of this case. One of the more recent re- 
views was in Bandlow v. Rothman, 108 U. S. App. D. C. 32, 
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278 F. 2d S66, where, in a per curiam ruling before Judges 
Edgerton, Bazelon, and Burger, a District Court dismissal 
of the complaint was affirmed. “ ‘It has no power to order 
the General Counsel to issue a complaint and no power 
to require the Board to issue an order in a matter which 
is not before the Board.’ Hourihan v. National Labor Rela- 
tions Board, 91 U. S. App. D. C. 316, 317, 201 F. 2d 187, 
188. cert. denied, 345 U. S. 930. This is still true if, as ap- 
pellants allege, the General Counsel has misconstrued the 
statute.” 

Hourihan v. NLRB, supra, is probably the leading case 
in this Court at this stage on the question of reviewability 
of acts of the General Counsel. Hourihan sought to compel 
by writ of mandamus the issuance of an unfair labor prac- 
tice complaint. This Court’s ruling was embraced in the 
sentence quoted in Bandlow v. Rothman, supra, which dis- 
posed of the matter. But there is more to Hourihan, which 
in actuality makes it strong support for appellant’s position 
in this case. 

After citing that the Court had no power to compel 
issuance of a complaint, Judge Prettyman’s decision in 
Hourihen went on to discuss the fact that appellant sought 
to make out a case of abuse of discretion. He had charged 
that investigation of his case had been made on perjured 
affidavits. The opinion then concluded with this signif- 
cant sentence: 

“Upon the case thus made out in the petition, depend- 
ing as it did upon an evaluation of evidence, the is- 
suance of complaint lay within the discretion con- 
ferred upon the General Counsel by the statute.*” 
(Emphasis added.) 

Then came footnote 4, which is even more important 
to our case here. Adding to the statement on evaluation of 
evidence and discretion conferred upon the General Coun- 
sel, this Court added these words: 
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““We need not here canvass whether, and if so under 
what circumstances, a court can correct an abuse of 
discretion by the General Counsel in failing to issue 
a complaint. Compare Jacobsen v. National Labor 
Relations Board, 120 F. 2d 96, 100 (3rd Cir., 1941); 
Att’y Gen. Man. Ad. Proc. Act 94-95 (1947); Davis, 
Administrative Law 160-167, 846-848 (1951).” 
Therefore, in Hourihan, there was perceptive recog- 

nition that evaluation of evidence lay within the discretion 
conferred upon the General Counsel. The issue of whether 
a court could correct an abuse of that discretion was specif- 
ically left open for later decision. The recognition of the 
question itself is strong support for the view that it is far 
from settled that there could not be a correction of an 
abuse. 

But far more significant, we think, than either Band- 
low v. Rothman or Hourihan v. NLRB is this Court’s more 
recent pronouncement in International Union of Electrical 
Workers v. NLRB, -__ U. S. App. D. C. __-, 289 F. 2d 
757 (No. 15384, June 30, 1960). In that case, the major 
issue before this Court was whether a party, after an un- 
fair labor practice proceeding was already under way, 
could amend a complaint which had been issued by the 
General Counsel. In an opinion by Judge Bazelon, with 
Judges Prettyman and Fahy, this Court held that a party 
could not amend a complaint once the General Counsel 
had initiated a proceeding, based upon an analysis of Sec. 
3(d) and Sec. 10 of the Act. Then, although such a matter 
was not even before it, Judge Bazelon’s opinion added this 
most important paragraph, at 289 F. 2d 757, 762: 

“Tn concluding that the Board cannot entertain an 
amendment to the complaint which the general coun- 
sel opposes, we express no opinion on whether tne 
general counsel’s action, in refusing to include the 
racial charges in the complaint, is reviewable in an 
equity suit in the District Court. See Hourihan v. Na- 
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tional Labor Relations Board, 91 U.S. App. D. C. 316, 

201 F. 2d 187 (1952), cert. den. 345 U. S. 930; Band- 

low v. Rothman, 1960, 108 U. S. App. D. C. 32, 278 F. 

2d 866: Leedom v. Kyne, 358 U. S. 184 (1958) ; Office 

Employes v. National Labor Relations Board, 353 

U. S. 313 (1957); Hotel Employees v. Leedom, 101 

U.S. App. D. C. 414, 415, 249 F. 2d 506, 507 (dissent- 

ing opinion of Judge Fahy), reversed per curiam, 358 

U.S. 99. Cf. Remarks of Senator Taft, 93 Cong. Rec. 

6859, 80th Cong., Ist Sess. (1947), 2 Legislative His- 

tory 1623.” 

We must construe this pointed reference to the ex- 
pression of no opinion on whether the General Counsel’s 
action was reviewable in an equity action in the District 
Court as not only grave judicial concern with the scope of 
sweeping powers given the General Counsel, but a recog- 
nition that such authority is reviewable in an equity action 
upon a proper showing. We are here to make that showing. 

Judge Bazelon’s citation of authorities is even more 
impressive. The reference to Hourihan emphasizes the 
point we have already made concerning discretion of the 
General Counsel as contained in footnote 4 of that decision. 
The citation of Bandlow v. Rothman, a case in which Judge 
Bazelon participated, would indicate that it is not the over- 
powering authority that appellee will seek to make it here, 
since only an interpretation of the statute was involved 
there, which can be a matter within a wide area of dis- 
cretion. Some of the other citations are important to 
another point we wish to make, while the addition of the 
remarks of Sen. Taft add further strength to our position. 

This Court’s reference in the Hourihan footnote to 
Jacobsen v. National Labor Relations Board, 120 F. 2d 
96, 100 (3rd Cir., 1941), a case arising under the Wagner 
Act before the adoption of Sec. 3(d) and the present Gen- 
eral Counsel structure, is also important. In discussing 
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Board discretion to issue a complaint, that Court said: 
“That discretion is not a legal discretion at least in so far 
that upon the abuse of it the several circuit courts of ap- 
peals might compel the Board to issue a complaint.” 

At this point, let us review the meaning of what we 
have gleaned from Hourihan, International Union of Elec- 
trical Workers, Jacobsen, and the authorities such as Band- 
low on which appellee will rely. This Court has never held 
there is no jurisdiction in the District Court in an equity 
action to review an abuse of discretion of the General 
Counsel of the Board once such a showing has been made. 
The dismissals in Hourihan and Bandlow indicated there 
was a broad area of discretion in making an investigation 
and in interpreting the statute, but no more. Hourihan and 
IUEW, particularly, by their pointed references to the open 
question of review of abuse of discretion strongly suggest 
that the District Court does have jurisdiction when a show- 
ing has been made of arbitrary and capricious conduct on 
the part of the General Counsel. But, in addition to the 
suggestions of this Court, there are still other guides that 
indicate the General Counsel does not have unfettered dis- 
cretion, or unlimited power, and we wish to add them to 
what this tribunal has already said. 


(c) The General Counsel Must Not Be More Immune to 
Judicial Restraint Than the Board Itself. 


Under the scheme of the National Labor Relations 
Act, the only statutory judicial review of action of the 
Labor Board itself is contained in Sec. 10 of the Act and 
applies only to unfair labor practice cases arising under 
Sec. 8, as this Court is well aware. Leedom v. Kyne, 358 U. 
S. 184, affirming this Court in 101 U.S. App. D. C. 398, 
249 F. 2d 490; DePratter v. Farmer, 98 U. S. App. D. C. 
74, 232 F. 2d 74, Farmer v. United Electrical Workers, 93 
U.S. App. D. C. 178, 211 F. 2d 36. 
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But it is now well established that the District Court 
has jurisdiction to review, in equity actions, improper con- 
duct of the Board itself on matters not covered by the 
statutory review provisions of Sec. 10 and Sec. 8 involv- 
ing unfair labor practices. The Supreme Court itself gave 
an indication of such a possibility in Inland Empire District 
Council v. Millis, 325 U. S. 697 (1945), at 700, when it de- 
nied review of an action attacking the Board on a proceed- 
ing under Sec. 9 of the Act, but indicated the result might 
be otherwise upon a showing of “unlawful action by the 
Board and resulting injury * * * by way of departure 
from statutory requirements or from those of due process.” 

This Court was quick to accept the two areas of judi- 
cial review by District Courts in equity actions. In 
Farmer v. United Electrical Workers, supra, it said: “It 
is clear enough that review of Board action in the Court of 
Appeals is limited to unfair labor practice proceedings 


under Section 10. But the question whether action, pre- 
liminary to such proceedings and plainly beyond the scope 
of statutory authority, may be reviewed by the District 
Court in the exercise of its equity power was twice reserved 
by the Supreme Court (footnote 9) to await ‘the required 
showing of unlawful action by the Board and resulting 
injury, whether by way of departure from statutory re- 
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quirements or from those of due process of law. 

In its footnote 9, this Court, after citing the Supreme 
Court references in American Federation of Labor v. 
NLRB, 308 U. S. 401, 412 (1940), and Inland Empire, 
supra, added another sentence, highly significant for our 
purposes. It said, “See also Hourthan v. NLRB, 91 U.S. 
App. D. C. 316, 317, n. 4, 201 F. 2d 187, 188, n. 4 (1952), 
cert. den. 345 U. S. 930 (1953).” Thus, we see again the 
pointed reference to footnote 4 in Hourthan, which applied 
to the General Counsel, not the Board. 
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This Court not only approved District Court review of 
Board action in equity proceedings in Farmer, but followed 
it in other cases, including Leedom v. Kyne, supra, which 
reviewed a departure from statutory authority. When the 
Supreme Court affirmed this Court in Leedom v. Kyne, it 
conclusively settled the issue of District Court jurisdiction 
to set aside Board rulings in cases other than those arising 
under Sec. 10 review where there was a clear departure 
from statutory authority. 

But it is equally well settled, we think, that there is 
District Court jurisdiction in an equity action when the 
Board itself departs from standards of due process of law. 
The reservation in Inland Empire and this Court’s 
acknowledgment in Farmer and Leedom v. Kyne should 
remove any doubt but that the constitutional right is en- 
titled to equal standing with the right to have the statute 
followed. And when one adds to this Court’s recognition of 
this principle the powerful authority of Judge Learned 
Hand in Fay v. Douds, 172 F. 2d 720 (2d Cir., 1949), 
where he clearly ruled that a claim of denial of due process 
of law gave the District Court equity jurisdiction over 
Board conduct, this point ought to be considered settled 
once and for all. The District Court below has already 
fully accepted this principle in another proceeding, Local 
No. 128, Retail Clerks v. Leedom, 42 LRRM 2031 (D. C. 
D.C., C. A. No. 966-58, April 29, 1958), where the Board 
was enjoined upon a showing of denial of due process of 
law in a representation case under Sec. 9 of the Act. 

If the District Courts have equity jurisdiction to re- 
strain the Board itself in areas where there is no provision 
for judicial review when the Board acts contrary to due 
process of law, it would clearly follow that the District 
Court likewise has jurisdiction to restrain the General 
Counsel in areas where there is no provision for judicial 


20 


review when he acts contrary to due process of law. The 
General Counsel can not be entitled to greater immunity 
than the Board itself, for he must act on “behalf of the 
Board.” 

To argue, as the appellee did below and will probably 
do in this Court, that there is no judicial review whatever 
of any action of the General Counsel, no matter what he 
does, invokes policy considerations of the most serious 
consequence. To state such a proposition is to reveal its 
glaring shortcomings. First of all, it is abhorrent to our 
system of jurisprudence that any man exercise powers free 
of any kind of legal authority, and this concept carries with 
it the strictures of the centuries all the way back to Runny- 
mede. See also, Youngstown Sheet and Tube Co. v. Saw- 
yer, 343 U.S. 579. 

Congress had no intention of reposing such unchecked 
power in the hands of an administrative official, as Sen. 
Taft’s previously cited remarks indicated. 

The Supreme Court has denied the Board the right of 
unlimited discretion to decline jurisdiction over unfair 
labor practice cases, Office Employes v. NLRB, 353 U. S. 
313. That Court said, at 353 U.S. 313, 320: 

“But its exercise of discretion in the local field does not 
give the Board the power to decline jurisdiction over 
all employers in other fields. To do so would but grant 
to the Board the Congressional power of repeal.” 

To allow the General Counsel to refuse to issue com- 
plaints at his absolute and uncontrolled discretion, subject 
to no kind of review, would likewise grant to him the Con- 
gressional power of repeal. He could decline to proceed in 
any industry, against any type of practice, on any kind of 
case. Despite any hue and cry, he could stand firm, con- 
fident in his security that no court would have jurisdiction 
to correct his misdeeds. Such a proposition is so unaccept- 
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able that it ought to be put to rest in this case, once and for 
all. 

Nor will it avail the General Counsel to argue that his 
role and function is similar to that of a prosecuting at- 
torney, and as such, there is no jurisdiction to review his 
acts. A prosecutor may not be wholly immune, even in 
states where private citizens may appear before grand 
juries to make complaints. See Brack v. Wells, (Md., 
1944), 40 A. 2d 319, where an effort to secure a writ of 
mandamus against a state’s attorney was denied for want 
of a showing of gross abuse of discretion. But in any event, 
most complaining citizens in criminal matters might still 
have civil actions to redress injuries, while the Labor 
Board’s jurisdiction over unfair labor practices is exclu- 
sive, San Diego Building Trades Council v. Garmon, 359 
U.S. 236 (1959). 

We think equity jurisdiction to restrain the General 
Counsel when he acts arbitrarily and capriciously in viola- 
tion of due process of law is apparent, logical, highly neces- 
sary, and in effect, conclusive as a matter of law. This 
Court’s remarks in International Union of Electrical Work- 
ers, supra, and in Hourihan, footnote 4, supra, the statute’s 
sound language limiting the General Counsel to action on 
behalf of the Board, and the fact that the Board itself is far 
from immune from restraint when it acts contrary to due 
process of law, all point the way to the unshakeable recog- 
nition that the General Counsel, too, is subject to judicial 
review when he likewise ignores due process of law by 
arbitrary and capricious conduct. 
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IL THE GENERAL COUNSEL, IN REFUSING TO ISSUE A 
COMPLAINT IN THIS CASE, ARBITRARILY AND CA- 
PRICIOUSLY REFUSED TO FOLLOW LEGAL RULINGS 
OF THE NATIONAL LABOR RELATIONS BOARD. 

The General Counsel of the Board, in issuing com- 
plaints in unfair labor practice cases, must follow decisions 
of the NLRB itself in areas where the Board has ruled. 
When he fails to abide by such rulings, he is acting arbi- 
trarily and capriciously, thus denying the charging party 
due process of law in having his charges processed by the 
statutory authority. This is the essence of appellant’s case. 

In setting forth this position, we are aware of the wide 
discretion which must be allowed to the General Counsel. 
He must have great authority in the investigation of facts, 
Hourihan, supra, and even where he misconstrues the stat- 
ute, he must be allowed to act upon his fair interpretation, 
Bendlow, supra. In following Board developed case law, 
he must be aware of the innumerable distinctions in facts 
among the myriad cases coming before him, and make deci- 
sions upon these distinctions. All these things are neces- 
sary to the functioning of his office. 

But where the facts are clear, or undisputed, and the 
case law is so undeniably set forth in Board rulings that no 
one among us can differ as to its meaning, then he is bound 
to act on behalf of the Board and issue a complaint. That 
is our case here. 

This case involves the right of employees to wear 
union buttons while working in retail stores. Whether the 
General Counsel thinks they ought to have this right or 
not, the issue has been settled by the Board, the tribunal 
designated by Congress to make decisions under the Act. 

The right of American workmen to wear union but- 
tons on the job has been long established and well settled. 
Republic Aviation Corp. v. NLRB, 324 U.S. 703. Most of 
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the leading button cases have quite logically come out of 
industrial plants, where the assembly line workmen might 
wear many kinds of insignia. This right has been so well 
accepted that the only exception to it is that an employer 
may show special circumstances which interfere with dis- 
cipline or efficient production. Caterpillar Tractor v. 
NLRB, 230 F. 2d 357 (7th Cir., 1956) ; Boeing Aircraft, 103 
NLRB 1025. But here it should be noted that these special 
circumstances must be pleaded in defense by an employer 
who seeks to restrain the right, and after pleading such a 
defense, he must prove the existence and necessity of the 
special circumstances. Caterpillar Tractor, supra, 113 
NLRB 553. 

Although one might reasonably argue that considera- 
tions governing the wearing of union buttons or insignia 
in retail stores are different from those existing in indus- 
trial plants, the fact remains that the Board has decided 
two retail store button cases in recent years, which settle 
the issue of the right to wear buttons in retail stores. The 
most important of these cases is Safeway Stores, Inc., 110 
NLRB 1718, decided Dec. 16, 1954, by a unanimous Board. 
The crux of the Safeway case came in Trial Examiner 
Bennett’s findings at 110 NLRB 1718, 1725: “I further 
find, on the basis of established precedent, that Henry’s 
instructions to the employees to remove their union but- 
tons, which were complied with, constituted further inter- 
ference, restraint and coercion of employees in the exer- 
cise of rights guaranteed them by Sec. 7 of the Act.” The 
Board, at 110 NLRB, 1718, 1719, expressly affirmed this 
specific finding with regard to the button incident when it 
said: 


“We agree with the Trial Examiner that the re- 
spondent, in violation of Sec. 8 (a) (1) of the Act, 
interfered with, restrained, and coerced its employees 
in the exercise of their self-organizational rights.” 
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The second retail store button case was W. T. Grant & 
Co., 94 NLRB 1133, where interrogation by an employer 
over the wearing of union buttons was found to be an 
unfair labor practice. The Examiner said, at 94 NLRB 
1133, 1146: “The wearing of union buttons is a protected 
form of union activity, and an employer has no more 
license to interrogate its employees on their wearing of 
these buttons than on other union activities.” The W. T. 
Grant case was enforced in its entirety by the Court of 
Appeals for the Ninth Circuit, 199 F. 2d 711. 

There are no other retail store button cases that have 
come before the Board, as far as we have been able to 
determine. There has been no limitation of, or weakening 
of, these cases. They stand unchallenged today as Board 
law upholding the right of employees in retail stores to 
wear union buttons while at work. They must be followed. 

The General Counsel, of course, to find some justifica- 
tion for his position, must make his best effort to interpose 
distinctions. to try to show that he has not been arbitrary 
and capricious. In the Court below, the General Counsel 
argued that ‘There is no reported Board case standing for 
the proposition that retail store employees have an un- 
restricted right, while working, to wear any form of union 
insignia that they might wish to display.” True, but at the 
same time, there is no reported Board case holding that any 
employees have an unrestricted right, while working, to 
wear eny form of union insignia. The employer defenses 
of interfering with discipline or production remove any un- 
restricted right to wear any form of insignia. But the retail 
store employer, just as much as the industrial employer, 
must plead special circumstances as part of his defense to 
the charge, and must sustain the burden of a strong show- 
ing. 
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In the same vein, the General Counsel sought to 
justify his action by stating that in the Safeway and Grant 
cases the question of accommodation of the employer’s 
interest was not in issue, implying that he has the right 
here to decide for himself that he will accommodate the 
employer’s interest. A careful reading of the Safeway and 
Grant cases does not reveal whether or not the Board con- 
sidered the employer’s accommodation, so it is pure guess- 
work to say that it was not considered, and probably bad 
guesswork at that. It would be hard to conceive that such 
a point, if important, would have been overlooked by either 
the Board or competent counsel. 

The accommodation argument is further weakened by 
the realization that inserting such a departure from the 
sound Board authority in Safeway and Grant amounts to 
an effort of the General Counsel to modify, or amend, or 
reject, those rulings. Since our complaint here is that he 
has not followed them, his own argument merely justifies 
the allegations we have made. 

But perhaps his strongest effort at distinction is a 
grasping at the size of a five-cent piece. He relied in the 
Court below upon the employer’s rule against wearing 
“insignia over the size of a nickel,” concluded that this was 
reasonable, and in spite of the Safeway and Grant cases, 
would not issue a complaint. At this point, in the proceed- 
ings below, there was a straining at inferences that the 
facts did not warrant, when the General Counsel argued 
that the employer did not ask any employee to remove the 
nickel-sized button. The affidavit of Fusco does not reveal 
that any employee wore the nickel-sized button since 1957, 
when the Union was the recognized bargaining agent. 
Fusco’s affidavit merely said, “The Company permits the 
wearing of these pins,” referring to the monthly dues- 
receipt button. Since the complaint pleads that the com- 
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pany denied the right of wearing union membership but- 
tons, or pins, this allegation must be accepted where the 
complaint was dismissed for want of jurisdiction or for 
failure to state a claim. (Fusco’s affidavit should have said, 
“The Company permitted the wearing of these pins in 
1957.”) 

But even the General Counsel’s efforts at rationaliza- 
tion on the size of the pins runs into difficulty when one 
attempts to carefully compare the actual pins with the size 
of anickel. They are smaller in some respects and broader 
m others, and who is to say, without an involvement in 
higher mathematics, whether the total surface of the actual 
membership pin or the five cent piece is larger. To make 
the effort at this kind of calculation is to descend into a 
kind of pettiness almost reducing the issue here to 
absurdity. 

The General Counsel’s position amounts to an accept- 
ance of a so-called employer rule as reasonable, and having 
concluded such rule was reasonable, he rationalizes Safe- 
way and Grant out of the case. Now, certainly, the Board 
itself, were the issue placed before it, might conclude that 
the employer did permit the nickel-sized button and that 
its rejection of the one sought to be worn was reasonable, 
and therefore, no violation. But the Board has never so 
ruled and it will never have the opportunity so long as the 
General Counsel himself makes the controlling law by 
refusing to follow Safeway and Grant! 

But the essentials of this case are still that the NLRB 
has decided that it is a violation of the Act for an employer 
operating a retail store to compel employees to remove 
union insignia. There are no limitations, no distinctions, 
no accommodations. The law has been declared, and it 
must be followed. The only proper authority to change, or 
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modify, or limit, or restrict, that law is the Board itself, 
upon presentation of a proper case to it. 

But not only does the nickel distinction itself make 
bad law, if Safeway and Grant are to be followed, but the 
General Counsel has gone a step further down his arbitrary 
path. The Board has held, particularly in Caterpillar Trac- 
tor Co., 113 NLRB 553, reversed on the particular facts 
involved, 230 F. 2d 357, that rules against wearing union 
buttons are presumptively invalid. This shifts the burden 
to the employer to show the special circumstances neces- 
sary to justify a rule against them, and therefore, means 
pleading and proving such a defense. These wise words of 
the Board in that case, although perhaps not fully appre- 
ciated by the Court of Appeals for the Seventh Circuit, are 
still important in this context: 

‘x + * yet the record fails to disclose a single instance 
in which the Respondent’s production processes suf- 
fered interruption or the threat of interruption, nor 
does it indicate that so much as a solitary murmur of 
resentment was heard from any employee because of 
the display of that button. To permit the abridgment 
of statutory rights on the basis of the anxieties ex- 
pressed herein by the Respondent, without the least 
scintilla of evidence that production would be dis- 
rupted or breaches of discipline would erupt, would be 
tantamount to administrative withdrawal of rights 
legislatively endowed.” (Emphasis added.) 

Here, the General Counsel has administratively with- 
drawn rights granted by the legislature and specifically 
approved by the Board, purely on his concept of “reason- 
ableness.” His conduct amounts to an abandonment of his 
role of acting on behalf of the Board, and turned him into 
an advocate for the employer by seizing upon defenses the 
employer might make without any knowledge of whether 
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there is evidence to back them up. He has thus on his own 
overcome the presumptive invalidity by making his own 
judgment on the merits. 

This is not the kind of discretion the law allows. The 
General Counsel is trying to make law himself, rather than 
allowing the Board to do it, by amending the holdings in 
Safeway and Grant, or by casting exceptions upon those 
cases, not authorized by the Board. What he has done, 
then, is refuse to follow these decisions. 

Under the kind of conduct engaged in here by the 
General Counsel, the Board itself could never again have 
the opportunity to review a retail store button case. Any 
employer could introduce the accommodation theory, or 
make numerous rules to meet what the General Counsel, 
not the Board, thinks is reasonable. Once the standards of 
the General Counsel were satisfied, there could never be 
Board or court review, because a complaint would never 
issue that would be able to test even what the General 
Counsel thought reasonable. Safeway and Grant as author- 
ity would be simply entombed 

This is a bald usurpation of power. The distinctions 
here compound the caprice. No matter how much he may 
strain to make those distinctions real, for some manner of 
defense to arbitrary conduct is always required, the fact 
remains that the General Counsel has ignored and refused 
to follow the only NLRB authority on the right of em- 
ployees to wear buttons in retail stores. The retail industry 
is one of America’s largest, and outside of the food super- 
market, is still largely untouched by union organization. 
This is another reason why it is vitally important that the 
Board, not the General Counsel, be allowed to make the 
law. It can make the law only when a case is brought 
before it. 
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We submit again the General Counsel has arbitrarily 
and capriciously refused to follow Board law in refusing to 
issue a complaint in these cases. The District Court has 
jurisdiction to correct such an abuse, and we ask this Court 
to so declare. On the pleadings, a cause of action has been 
set forth. On the affidavit of Fusco, which is not fully con- 
versant with all the facts, there is still enough to support 
summary judgment for the Union in that even upon his 
investigation, a complaint should have issued from the 
General Counsel. 
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of unfair labor practices with defendant’s agent, the Re- 
gional Director of the Eighth Region of the National Labor 
Relations Board in Cleveland, Ohio, alleging that LaSalle’s, 
a Division of R. H. Macy & Co., a retail store engaged in a 
business affecting commerce located in Toledo, Ohio, was 
engaging in violations of Sec. 8(a) (1) of the Act, such 
charge being designated as Case No. 8-CA-2198. 

4. The charge of unfair labor practices alleged that 
LaSalle’s had denied two members of plaintiff the right and 
privilege of wearing union membership buttons, or pins, 
on their clothing while working at LaSalle’s. Upon in- 
formation and belief, this allegation has never been denied 
or controverted in any manner whatever, and further, 
that investigation of defendant and his agents reveals such 
factual allegation to be true in all respects. 

5. The National Labor Relations Board, the agency 
designated under the Act to make rulings, determinations, 
and decisions concerning unfair labor practices, has unan- 
imously ruled that it is a violation of Sec. 8(a)(1) of the 
Act for an employer to deny employees the right to wear 
union buttons or union insignia while working, in a case 
involving a retail store, in Sefeway Stores, Inc., 110 NLRB 
1718. The National Labor Relations Board has further 
ruled in the only other reported union button case involv- 
ing a retail store, W. T. Grant & Co., 94 NLRB 1133, en- 
forced, 199 F. 2d 711, that interrogation of employees con- 
cerning the wearing of union buttons was an unfair labor 
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practice in violation of Sec. 8(a) (1) of the Act. The 
National Labor Relations Board has never in any reported 
case ruled that it was not an unfair labor practice for an 
employer in a retail store to deny employees the right to 
wear union buttons and union insignia. 

6. Despite the decisions of the National Labor Rela- 
tions Board as aforesaid, holding that it is an unfair labor 
practice in violation of Sec. 8(a) (1) of the Act for an 
employer in a retail store to deny his employees the right 
to wear union buttons or insignia, defendant, on or about 
October 20, 1960, through his agents, failed, refused, and 
declined to issue a complaint in Case No. 8-CA-2198. 

7. Defendant’s refusal, failure and neglect to issue a 
complaint in Case No. 8-CA-2198 unlawfully, improperly, 
and arbitrarily usurped the statutory function of the 
National Labor Relations Board by himself overruling 
and reversing decisions of the National Labor Relations 
Board in Safeway Stores, Inc., 110 NLRB 1718, and W. T. 
Grant & Co., 94 NLRB 1133, by deciding himself either 1. 
that these case are no longer the law, or 2. that he simply 
declines to follow them. Defendant’s conduct further con- 
stitutes an unwarranted and unauthorized decision that no 
employee in any retail store engaged in a business affecting 
commerce in the United States may wear union buttons or 
insignia while working, without giving the National Labor 
Relations Board and the courts an opportunity to rule 
further on this issue of law. 

8. Defendant’s refusal, failure, and neglect to issue a 
complaint in Case No. 8-CA-2198 is arbitrary and capri- 
cious, and further unlawfully and illegally deprives plain- 
4iff and its members of the benefits and protections of Sec. 
7 and Sec. 10(b) of the Act, and is in violation of Sec. 3(d) 
of the Act, and further deprives plaintiff of due process of 
law in violation of the Fifth Amendment to the United 
States Constitution. 

Wuezzrorz, plaintiff prays for an order of this Court 
restraining and enjoining defendant, his officers, agents, 
and servants, from continuing to refuse to issue a com- 


Motion to Dismiss 5 


plaint in Case No. 8-CA-2198 and further ordering and 
directing defendant, his officers, agents and servants to 
forthwith issue a complaint in Case No. 8-CA-2198, for 
costs of this action, and for such other relief as may be 
just in the premises. 


Josreru E. Finuey, 
S. G. Lirpman, 


Attorneys for Plaintiff. 


MOTION OF DEFENDANT TO DISMISS THE COM- 
PLAINT OR, IN THE ALTERNATIVE, FOR SUM- 
MARY JUDGMENT IN HIS FAVOR. 


(Filed January 13, 1961.) 


The defendant, Stuart Rothman, individually and as 
General Counsel of the National Labor Relations Board, by 
his attorneys, moves as follows: 

1. That the complaint in the above-entitled cause be 
dismissed because: 

(a) the Court is without jurisdiction over the subject 
matter of this action; 

(b) the complaint fails to state a claim upon which 
relief can be granted; 

2. In the alternative, that summary judgment be 
entered in his favor pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, on the basis of the complaint, and 
the affidavits and exhibits attached hereto, and made a 
part hereof. 


Wuererore, the aforesaid defendant prays that the 
complaint be dismissed or, in the alternative, that sum- 
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mary judgment be entered in favor of defendant as to all 
of plaintiff's complaint. 
Stuart RoTHMAN, 
General Counsel, 
Domonicx L. Manott, 
Associate General Counsel, 
Marcet MAuiet-Prevost, 
Assistant General Counsel, 


Auison W. Brown, JR., 
Sotomon I. Hissx, 


Attorneys, 
National Labor Relations Board, 


Washington 25, D. C. 


January 13, 1961. 


AFFIDAVIT OF PHILIP FUSCO. 


State or Oxn0, 
Cotnry or CUYAHOGA, SS. 


Comes now Pamir Fusco, and being first duly sworn 
on oath, deposes and says: 

1. He is the Regional Director of the 8th Region of the 
National Labor Relations Board, and as such, has full 
personal knowledge of the facts set forth herein. 


2. On or about July 12, 1960, a charge of unfair labor 
practices was filed by the Retail Store Employees Union, 
Local 954, Retail Clerks International Association, AFL- 
CIO, with the Regional Office for the Eighth Region of the 
National Labor Relations Board in Cleveland, Ohio. The 
charge, which was amended on August 2, 1960, alleged that 
LaSalle’s, a Division of R. H. Macy & Co., a retail store 
engaged in a business affecting commerce located in Toledo, 
Ohio, was engaged in violations of Section 8(a) (1) of the 
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National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S. C. 151, et seq.), in that the Company had ques- 
tioned two sales clerks concerning the wearing of union 
buttons during working hours, and requested the removal 
of the buttons by said employees. The charge was desig- 
nated by the regional office as Case No. 8-CA-2198. 


3. Pursuant to Section 102.15 of the Rules and Regula- 
tions of the Board, and Section 101.4 of the Board’s State- 
ments of Procedure, Affiant designated a member of the 
Regional Office’s field staff to investigate the charge to 
determine whether or not there was evidence that a viola- 
tion of the Act had been committed. 

4. Said investigation disclosed the following: 

(a) During the month of July 1960, two sales clerks 
employed by the Company wore “Member” union buttons 
identifying the wearers as members of the Union. This was 
part of an organizational campaign conducted by the Union 
among company employees. 

(b) On or about July 1 and July 25, 1960, the Com- 
pany requested the two clerks to remove the “Member” 
buttons in accordance with an existing company rule 
governing the attire of store employees which prohibited 
the wearing of “insignia over the size of a nickel or political 
buttons of any nature * * *.” The “Member” buttons 
were 1 and 9/16 inches wide and 11/16 inches high, larger 
than the size of a nickel. The employees complied with the 
Company’s request and ceased wearing the “Member” 
buttons. 

(c) The union dues pin customarily issued by the 
Union from month-to-month which also identifies the 
wearer as a member, is exactly the size of a nickel. The 
Company permits the wearing of these pins. 

5. In the circumstances thus disclosed the Affiant con- 
cluded that there was insufficient basis for a finding that 
the Company’s rule with respect to the wearing of insignia 
was discriminatory or constituted an unreasonable impedi- 
ment to the exercise by employees of their rights under 
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Section 7 of the Act. Accordingly, pursuant to Section 
102.19 of the Board’s Rules and Regulations, Affiant noti- 
fied the parties in writing that he was refusing to issue a 
complaint in this matter because of insufficient evidence 
of violations of the Act. 

6. The Union requested review by the General Coun- 
sel, under Section 102.19 of the Board’s Rules and Regula- 
tions, of Affiant’s refusal to issue a complaint, and pursuant 
to Section 101.6 of the Board’s Statements of Procedure, 
the file in the case was sent to Washington, D. C. Follow- 
ing review, the General Counsel sustained Affiant’s ruling 
that there was insufficient evidence of a violation of the 
Act. 


Forruer, Affiant sayeth not. 
/s/ Parr Fusco, 
Regional Director, 8th Region, 
National Labor Relations Board. 


(Jurat omitted.) 


ORDER GRANTING MOTION TO DISMISS. 
(Filed May 12, 1961.) 

This case came on to be heard on April 12, 1961, on 
defendant’s motion to dismiss the complaint, or in the alter- 
native for summary judgment, and plaintiff's cross-motion 
for summary judgment. The Court having heard argu- 
ment, having read and fully considered the motions, the 
complaint and the memoranda in support thereof, and be- 
ing advised in the premises; and the Court being of the 
view that it is without jurisdiction over the subject matter 
of the action and that the complaint fails to state a claim 
upon which relief can be granted, as stated in the decision 
filed herein on April 19, 1961: 


Notice of Appeal 


Now, therefore, it is ORDERED: 


That defendant’s motion to dismiss the complaint be 
and it is hereby granted. 


United States District Judge. 
Dated this 12th day May, 1961. 


NOTICE OF APPEAL TO THE COURT OF APPEALS 
UNDER RULE 73. 


(Filed June 28, 1961.) 

Notice is hereby given that Retail Store Employees 
Union Local 954, Retail Clerks International Association, 
AFL-CIO, plaintiff above named, hereby appeals to the 
United States Court of Appeals for the District of Columbia 


Circuit from the order dismissing the complaint entered 
in this action on May 12, 1961. 


Joseru E. FINtey, 
S. G. Lippman, 


Attorneys for Plaintiff. 


BRIEF FOR APPELLEE 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court was without jurisdic- 
tion to review the determination in this case of the 
General Counsel of the National Labor Relations 
Board not to issue an unfair labor practice complaint. 

2. Whether, in any event, the General Counsel acted 
within his statutory discretion in concluding that en- 
forcement of a retail store’s rule prohibiting its sales 
clerks from wearing “insignia over the size of a nickel 
or political buttons of any nature” does not constitute 
an unreasonable impediment to the exercise by those 
employees of their rights under Section 7 of the Act, 
and in declining to issue an unfair practice complaint 


based thereon. 
() 
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No. 16534 
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APPELLANT 
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CoUNSEL OF THE NationaL Lazor RELATIONS Boaxp, 
APPELLEE 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia 
granting appellee’s motion to dismiss the complaint 
on the alternative grounds that the Court was without 
jurisdiction over the subject matter of the action, and 
that the complaint failed to state a claim warranting 
relief (J.A. 8-9).’ The complaint prayed for the is- 


1«“J_A” refers to the portions of the record printed as a joint 
appendix to the briefs of the parties appearing at the back of 
appellant’s brief. “S.J.A.” refers to the supplemental joint 
appendix appearing at the back of appellee’s brief. 

(1) 
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suance of a mandatory injunction to compel appellee, 
as General Counsel of the National Labor Relations 
Board, to issue a complaint based on an unfair labor 
practice charge filed by appellant pursuant to the pro- 
visions of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 
151, ef seq.), hereafter called the Act (J.A.3-5). The 
complaint alleged that the District Court had jurisdic- 
tion by virtue of the provisions of the Act and the 
Constitution of the United States. The jurisdiction 
of this Court is invoked under 28 U.S.C. 1291. 


COUNTEE-STATEMENT OF THE CASE 


This ease, having been disposed of by the District 
Court upon appellee’s motion to dismiss, or in the 
alternative for summary judgment, and appellant’s 
cross-motion for summary judgment, the material 
undisputed facts are as follows: 

During the month of July 1960, two sales clerks 
working for LaSalle’s, a division of R. H. Macy & 
Co., a retail store engaged in a business affecting 
commerce and located in Toledo, Ohio, wore “Mem- 
ber’? union buttons identifying the wearers as mem- 
bers of appellant Union. This was part of an 
organizational campaign conducted by appellant 
among the Company’s employees (J.A. 7). 

On or about July 1, 1960, and or or about July 25, 
1960, the Company requested the two clerks to remove 
the ‘“‘Member”’ buttons in accordance with an existing 
company rule governing the attire of store personnel 
which prohibited the wearing of “insignia over the 
size of a nickel or political buttons of any nature.” 
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The “Member” buttons were 1 and 9/16 inches wide 
and 11/16 inches high, substantially larger than the 
size of a nickel. The employees complied with the 
Company’s request and ceased wearing the “Member” 
buttons (J.A. 7). 

The union dues pin customarily issued by plaintiff 
from month-to-month, which also identifies the wearer 
as a member of the Union, is exactly the size of a 
nickel. The Company permits the wearing of these 
pins (J.A. 7). 

Appellant filed a charge with the Regional Director 
of the National Labor Relations Board charging the 
Company with a violation of Section 8(a)(1) of the 
Act (J.A. 3, 6-7). The Regional Director, after in- 
vestigation and consideration of the matter, decided 
there was insufficient evidence of a violation and ac- 
cordingly refused to issue a complaint (J.-A. 7-8). 
Upon appellant’s appeal pursuant to Section 102.19 
of the Board’s Rules and Regulations (29 C.F.R. 185, 
1961 Cum. Pocket Supp.), the Regional Director’s 
action was affirmed by appellee (J.A. 4, 8). By its 
action in the District Court, appellant sought to com- 
pel appellee to issue a complaint based on appellant’s 
charge.” 

2The foregoing summary of the facts of the case is based 
primarily on the affidavit of Philip Fusco, the Board’s 
Regional Director. This affidavit, which summarized the 
results of the Regional Director’s investigation of the unfair 
labor practice charges filed by appellant, was attached to, and 
made a part of, the Board's motion in the District Court to 
dismiss or, in the alternative, for summary judgment. Ap- 
pellant, in its brief to this Court, while ultimately conceding 


as true all the facts as set forth in the Regional Director's 
affidavit (Br. 4, 22, 29), nonetheless attempts to cast doubt on 
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suance of a mandatory injunction to compel appellee, 
as General Counsel of the National Labor Relations 
Board, to issue a complaint based on an unfair labor 
practice charge filed by appellant pursuant to the pro- 
visions of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sees. 
151, ef seg.), hereafter called the Act (J.A. 3-5). The 
complaint alleged that the District Court had jurisdic- 
tion by virtue of the provisions of the Act and the 
Constitution of the United States. The jurisdiction 
of this Court is invoked under 28 U.S.C. 1291. 
COUNTER-STATEMENT OF THE CASE 

This case, having been disposed of by the District 
Court upon appellee’s motion to dismiss, or in the 
alternative for summary judgment, and appellant’s 
eross-motion for summary judgment, the material 
undisputed facts are as follows: 

During the month of July 1960, two sales clerks 
working for LaSalle’s, a division of R. H. Macy & 
Co., a retail store engaged in a business affecting 
commerce and located in Toledo, Ohio, wore “Mem- 
ber’? union buttons identifying the wearers as mem- 
bers of appellant Union. This was part of an 
organizational campaign conducted by appellant 
among the Company’s employees (J.A. 7). 

On or about July 1, 1960, and or or about July 29, 
1960, the Company requested the two clerks to remove 
the ‘‘“Member’’ buttons in accordance with an existing 
company rule governing the attire of store personnel 
which prohibited the wearing of “insignia over the 
size of a nickel or political buttons of any nature.” 
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The “Member” buttons were 1 and 9/16 inches wide 
and 11/16 inches high, substantially larger than the 
size of a nickel. The employees complied with the 
Company’s request and ceased wearing the “ Member”’ 
buttons (J.A. 7). 

The union dues pin customarily issued by plaintiff 
from month-to-month, which also identifies the wearer 
as a member of the Union, is exactly the size of a 
nickel. The Company permits the wearing of these 
pins (J.-A. 7). 

Appellant filed a charge with the Regional Director 
of the National Labor Relations Board charging the 
Company with a violation of Section 8(a) (1) of the 
Act (J.A. 3, 6-7). The Regional Director, after in- 
vestigation and consideration of the matter, decided 
there was insufficient evidence of a violation and ac- 
cordingly refused to issue a complaint (J.A. 7-8). 
Upon appellant’s appeal pursuant to Section 102.19 
of the Board’s Rules and Regulations (29 C.F.R. 185, 
1961 Cum. Pocket Supp.), the Regional Director’s 
action was affirmed by appellee (J.A. 4, 8). By its 
action in the District Court, appellant sought to com- 
pel appellee to issue a complaint based on appellant’s 
charge.” 

?The foregoing summary of the facts of the case is based 
primarily on the affidavit of Philip Fusco, the Board’s 
Regional Director. ‘This affidavit, which summarized the 
results of the Regional Director’s investigation of the unfair 
labor practice charges filed by appellant, was attached to, and 
made a part of, the Board’s motion in the District Court to 
dismiss or, in the alternative, for summary judgment. Ap- 
pellant, in its brief to this Court, while ultimately conceding 
as true all the facts as set forth in the Regional Director's 
affidavit (Br. 4, 22, 29), nonetheless attempts to cast doubt on 
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It is the position of appellee, as it was before the 
District Court, that the Court was without jurisdic- 
tion to review the declination by the General Coun- 
sel of the National Labor Relations Board to issue 
a complaint in the instant case, and that in any 
event, the refusal to issue such a complaint was 
well within the discretionary authority which Con- 
gress has conferred upon the General Counsel in 
such matters. 

SUMMARY OF ARGUMENT 


I 


The District Court was without jurisdiction over 
the subject matter of the complaint in this case. 
From the early days of the Wagner Act it has 
consistently been held that the discretionary admin- 
istrative authority respecting the issuance or non- 
issuance of unfair labor practice complaints is not 
judicially reviewable. These holdings are predi- 


the accuracy of some of the facts by making certain allega- 
tions (Br. 3, 25-26) which are without support in the record 
and are contrary to the “evaluation of evidence” (Hourthan v. 
NLEB., 91 US. App. DC. 316, 317, 201 F. 2d 187, 188, 
certiorari denied, 345 U-S. 930) made by the General Counsel. 
Appellant, in the District Court, filed no counter-affidavits to 
dispute the Regional Director’s veracity and accuracy and, in 
fact, cross-moved for summary judgment upon the basis of the 
affidavit (SJ-A. 1). Appellant further in its motion to the 
District Court alleged, “there is no material issue of fact in 
dispute in this case” (ibid.). Accordingly, appellant may not 
now be heard to dispute the facts of the case as they were 
presented to the District Court. Cf. Orvis v. Brickman, 9 
U.S. App. D.C. 266, 196 F. 2d 762; Christianson v. Gaines, 85 
US. App. D.C. 15, 174 F. 2d 534; Preveden v. Croatian 
Fraternal Union of America, 120 F. Supp. 33 (D.C. Pa.); 
Seward v. Nissen, 2 F.B.D. 545 (D.C. Del.). 
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eated on the circumstances that Congress “empow- 
ered,” but did not direct the issuance of complaints 
when charges are filed, in order to further its objec- 
tive that the Act be administered in such manner 
as to effectuate the public policies of the Act rather 
than to vindicate private rights. Congress also 
evidenced its intent to make the administrative 
determination at the complaint stage final by not 
including such determinations within Section 10 (e) 
and (f) of the Act, which provide for judicial 
review of Board orders. 

The principles governing the non-review of a 
refusal to issue an unfair labor practice complaint 
were adopted without qualification when the Act 
was amended in 1947. The independent office of the 
General Counsel of the Board was vested with the 
authority. theretofore exercised by the Board, but 
his function in this respect was conceived to be 
analogous to that of a prosecuting attorney, whose 
refusal to initiate proceedings has always been 
regarded as non-reviewable. The courts of appeals 
following the amendments, as under the original Act, 
have uniformly declined to review or set aside the 
administrative determination at this threshold step 
of an unfair labor practice case. 


II 


Even apart from the absence of jurisdiction in 
the District Court to determine the merits of this 


ease, the complaint fails to state a claim warrant- 
ing relief. The question before the General Coun- 
sel on appellant’s unfair labor practice charge was 
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whether a retail store’s rule prohibiting its sales 
clerks from wearing ‘‘insignia over the size of a 
nickel or political buttons of any nature’’ consti- 
tutes an unreasonable impediment to the exercise 
by those employees of their rights under Section 7 
of the Act. It has long been established that the 
legitimate right of employees to organize cannot be 
exercised without regard to the equally legitimate 
right of an employer to maintain discipline and 
efficiency in his place of business. In balancing 
the rights of employers and employees in retail store 
operations, the Board has long recognized that the 
special nature of such businesses sanction the impo- 
sition of even greater limitations upon the exercise 
of organizational rights than would be tolerated in 
factories and other enterprises involving less direct 
contact with the general public. The underlying rea- 
son is that such restraints, if non-discriminatorily 
applied, are reasonable in view of the employer’s 
legitimate interest in maintaining a satisfactory 
relationship with his customers without disruption 
from employee conduct which some customers might 
find irritating or offensive. The Board has never 
held that retail store employees have an unrestricted 
right, while working, to engage in that form of 
organizational activity which consists of wearing any 
form of union button, badge, insignia or sign which 
they, might choose to display. Hence, in view of 
the established authority validating reasonable 
restrictions on employee activity in public areas of 
retail stores, it cannot fairly be said that the Gen- 
eral Counsel abused his statutory discretion in con- 
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cluding that there was no evidence of a violation of 


the Act in this case. 
ARGUMENT 


IL. The District Court properly concluded that it was without 
jurisdiction over the subject matter of this case 

This court has twice before considered the principal 
question presented in this case, ie., whether the fed- 
eral district courts are authorized to review the 
declination of the General Counsel of the National 
Labor Relations Board to issue an unfair labor prac- 
tice complaint. Thus, in Hourihan v. N.DR.B., 91 
U.S. App. D.C. 316, 201 F. 2d 187, certiorari denied, 
345 U.S. 930, the Court affirmed a dismissal of a suit 
seeking such review and summarized its reasons as 
follows (91 U.S. App. D.C. at 316-317, 201 F. 2d at 
188) : 


Section 3(d) of the [National Labor] Relations 


Act provides that the General Counsel of the 
Board “shall have final authority, on behalf of 
the Board, in respect to the investigation of 
charges and issuance of complaints under Sec- 
tion 10.” The Board cannot issue an order 
until the General Counsel issues a complaint. 
A court has no power to require the General 
Counsel to issue a complaint and no power to 
require the Board to issue an order in a matter 
which is not before the Board. 
The Court reached the same result more recently in 
Bandlow v. Rothman, 108 U.S. App. D.C. 32, 278 F. 
2d 866, certiorari denied, 364 U.S. 909. That case, 
like the one at bar, arose out of a suit in District 
Court based on the allegation that the General Counsel 
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had misinterpreted one of the unfair labor practice 
provisions of the Act and that he had abused his 
discretion by refusing to issue a complaint. This 
Court held that the District Court was ‘“‘clearly right” 
in dismissing the complaint on jurisdictional grounds 
because the district courts have ‘“‘no power to order 
the General Counsel to issue a complaint and no power 
to require the Board to issue an order in a matter 
which is not before the Board” (tbid., quoting from 
Hourihan, supra) 

Notwithstanding the comprehensive scope of the 
foregoing language, appellant contends that Bandlow 
is not controlling here because it rests on the Hourthan 
decision, and that the General Counsel’s declination in 
that case turned on his ‘evaluation of the evidence” 
and the Court noted that no abuse of discretion was 
involved (Br. 14). Here, in contrast, appellant as- 
serts, that even assuming the facts to be as found by the 
Regional Director on the basis of his investigation, 
the General Counsel nevertheless abused his discretion 
by refusing to follow applicable case law construing 
the relevant statutory provision (Br. 15, 29). This 
argument, however, is the same as that made in 
Bandlow, and as we show below, the considerations 
which underlie the decisions in that case and in 
Hourihan require the same result here. 

Under the Act prior to its amendment in 1947, the 

2The quotation from the Bandlow decision in appellant’s 
brief (p. 14) concludes with the sentence, “This is still true if, 
as appellants allege, the General Counsel has misconstrued the 
statute.” Although this sentence was in the Court’s opinion as 
it originally issued, it was subsequently deleted by order of the 


Court (See Bandlow v. Rothman, 46 LREM 2789), and it does 
not appear in the official reports of the case. 
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Board itself had the power to issue complaints, Sec- 
tion 10(b) thereof providing that “Whenever it is 
charged that any person has engaged in or is engag- 
ing in such unfair labor practice, the Board, or any 
agent or agency designated by the Board for such 
purposes, shall have power to issue * * * a complaint 
stating the charges in that respect.” The only pro- 
vision in the original Act for review of action by the 
Board or its agents at the instance of a private party, 
was found in Section 10(f), which permitted a ‘‘person 
aggrieved by a final order of the Board” to obtain a 
“review of such order in [the appropriate] circuit 
court of appeals * * *” (emphasis supplied). As 
used in this section, the phrase “a final order of the 
Board” referred to an order entered at the culmina- 
tion of the formal unfair labor practice procedure 
described in Section 10(b) and (c) of the Act. 
AF. of L. v. NLBB., 308 U.S. 401, 409. It did not 
encompass determinations made in the course of such 
threshold steps in the proceeding as the investigation 
of the charge and the issuance of the complaint. 
Thompson Products Co. v. N.L.B.B., 133 F. 2d 637, 
639-649 (C.A. 6). 

The conclusion that the term “final order’’ had a 
restricted coverage which excluded such threshold 
action as the issuance or nonissuance of complaints 
was supported by the broad discretionary power which 
Congress had conferred upon the Board respecting 
the initiation of unfair labor practice proceedings. 
As stated by the Supreme Court in N.L.R.B. v. Indt- 
ana d: Michigan Electric Co., 318 U.S. 9, 18: “The 
Board has wide discretion in the issuance of com- 
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plaints. * * * It is not required by the statute 
to move on every charge; it is merely enabled to do 
so. It may decline to be imposed upon or to submit 
its process to abuse.” See also NLRB. v. National 
Broadcasting Co., 150 F. 2d 895, 899, 902 (C.A. 2); 
N_L.R.B. v. Barrett Co., 120 F. 2d 583, 586 (C.A. 7). 
The statutory grant of this discretion, contained in 
Section 10 (a) and (b) of the Act which “empowered” 
but did not direct the issuance of complaints where 
unfair labor practices had been committed, was de- 
signed to further the objective that the Board’s au- 
thority be utilized in the vindication of the public 
policies of the Act, and not the enforcement of private 
rights. See, eg., National Licorice Co. v. N.L.R.B., 
309 U.S. 350; Amalgamated Utility Workers v. Con- 
solidated Edison Co., 309 U.S. 261, 265, 268-26$ ; Local 
Union No. 12 v. N-L.R.B., 189 F. 2d 1, 5 (C.A. 7). 
certiorari denied, 342 U.S. 868.* 


* Jacobsen v. NLRB. 120 F. 2d 96, 100 (C.A. 3), con- 
trary to the impression appellant seeks to create (Br. 16-17), 
supports the foregoing statement of principles. There the court 
contrasted the discretionary power to issue complaints under 
Section 10(b) with the discretion granted the Board under 
Section 10(c), which states that after hearing” * * * in its 
discretion, the Board upon notice may take further testimony 
or hear argument.” As to Section 10(b), which establishes the 
procedure for the initiation of a Board proceeding by the filing 
of an unfair labor practice charge, the court said: 

“Assuming that all circumstances looked to by the Act are in 
existence, none the less we are of the opinion that the Board 
does not have to cause a complaint to be issued against the 
employer or proceed to prohibit any unfair labor practices 
complained of. The course to be pursued rests in the sound 
discretion of the Board and is the concern of expert adminis- 
trative policy. That discretion is not a legal discretion at least 
in so far that upon the abuse of it the several circuit courts of 
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When the Act was amended in 1947, the relevant 
portions of Sections 10(a) and 10(b) were reenacted 
without change. See Lincourt v. N.L.R.B., 170 F. 2d 
306, 307 (C.A. 1). Congress, however, relieved the 
Board of its investigatory and prosecutory functions, 
including the power to issue complaints, and invested 
these functions in the new office of the General Coun- 
sel. In doing so, Congress provided in Section 3(d) 
that the General Counsel should have “final authority, 
on behalf of the Board, in respect of the investigation 
of charges and issuance of complaints under Section 


appeals might compel the Board to wsue a complaint. The 
jurisdiction of the courts of appeals to review the action of the 
National Labor Relations Board is conferred by statute and 
review of the Board’s action must rest within the statutory 
power granted to the reviewing courts under Sections 9 and 10 
of the Act * * *” [Emphasis supplied.] 

The italicized sentence in the above quotation was cited by 
appellant for the proposition that abuse of the Board's discre- 
tion in issuing complaints is subject to judicial review. As 
its context indicates, however, the true meaning of the state- 
ment is exactly the contrary. With respect to the provision in 
Section 10(c), which grants the Board discretion after a com- 
plaint has issued to reopen the record to take further testimony 
or hear argument, the Third Circuit said: 

“These words are in aid of the Board and we think that 
they were included by Congress in subsection (c) so that there 
should be no doubt of the Board’s power to reopen a hearing. 
That subsection cannot limit the power of a court of appeals, 
acting pursuant to the provisions of subsection (e) or (f), to 
require the Board to take additional evidence. Jn short, we 
conclude that the discretion conferred upon the Board by sub- 
section (c) is a legal discretion and if it has been abused is 
subject to review by the several courts of appeals acting pur 
suant to the provisions of subsections (e) or (f).” [Emphasis 
supplied. ] 

Compare F.7.C. v. Klesner, 280 U.S. 19, 25. See also Att'y 
Gen. Man. Ad. Proc. Act. 94-95 (1947) ; Davis, Adméinistrative 
Law, 160-167, 846-848 (1951). 
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10, and in respect of the prosecution of such com- 
plaints before the Board.” Thus, it is clear that 
Congress intended that the General Counsel exercise 
those powers which the Board had previously pos- 
sessed. and that he have the same discretion in the 
issuance of complaints as the Board had previously 
enjoyed. Lewis Food Co. v. N.L.RB., 357 U.S. 10, 
15-16" 

Indeed, Senator Taft, one of the authors of the 
1947 amendments, looked upon the office of the Gen- 
eral Counsel as having a function “like that of the 
Attorney General of the United States or a State 
attorney general.’’* This comparison is peculiarly 
apt, since the discretion involved in the early stage of 
an unfair labor practice case is closely analogous to 
the function of such prosecuting officials. The Gen- 
eral Counsel, like the prosecuting attorney, decides 
whether to initiate a proceeding on the basis of his 
investigation and evaluation of the facts, and his 
judgment respecting the applicable law and policy 
considerations. It is well settled that the power of 
prosecuting attorneys in this respect is judicially un- 
reviewable, even though their action may have an 
adverse effect upon a party standing to benefit from 
the outcome of the proceedings. This is true even in 
proceedings under a statute conferring benefits upon 

It is a “settled rule, where provisions of a statute had 
previous to their reenactment a settled significance, that mean- 
ing will continue to attach to them in the absence of a plain 
implication to the contrary.” Heald v. District of Columbia, 
254 US. 2, ZB. 

© Vol 2, Legislative History of the Labor Management Rela- 
tions Act, 1947 (G.P.O. 1948), 1628, 93 Cong. Rec. 6859. 
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an informant upon the successful conclusion of the 
proceedings. The Confiscation Cases, 74 U.S. (7 
Wall.) 454, 458-459. There is no reason to impose @ 
different rule respecting the institution of unfair labor 
practice proceedings. 

In accordance with the foregoing considerations, 
and in agreement with this Court’s decisions in the 
Bandlow and Hourihan cases, the Courts of Appeals 
have uniformly declined to review refusals by the 
General Counsel to issue unfair labor practice com- 
plaints. Anthony Vv. N.L.R.B., 204 F. 2d 832, 834 
(C.A. 6); Manhattan Construction Co. v. NI.B.B., 
198 F. 2d 320 (C.A. 10); General Drivers, etc. v. 
N.L.B.B., 179 F. 2d 492, 494-495 (C.A. 10) ; Lincourt 
v. N.L.R.B., 170 F. 2d 306, 307 (C.A. 1). See also 
N.L.R.B. v. Lewis, 249 F. 2d 882, 838 (C.A. 9), 
affirmed, 357 U.S. 10, 15-16; Laundry Workers Unton 
vy. N.L-R.B., 197 F. 2d 701, 702-704 (C.A. 5). 

The decisions in Leedom v. Kyne, 358 U.S. 184, and 
Farmer v. United Electrical Workers, 93 U.S. App. 
D.C. 178, 211 F. 2d 36, certiorari denied, 347 U.S. 948, 
relied on by appellant (Br. 17-20), are not germane 
to the question of whether judicial review may be 
obtained of a determination not to issue a complaint 
under the Act. Those cases dealt with decisions by 
the Board which, although not subject to review in 
the conventional manner prescribed by Section 10(e) 
and (f) of the Act, were final administrative decisions 
fixing “‘legal rights and relationships” (La-Crosse Tel. 
Co. v. Wisconsin Labor Rel. Bd., 336 U.S. 18, 24), 
and were therefore ripe for review. In the instant 
case, however, there has been no formal proceeding 
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10, and in respect of the prosecution of such com- 
plaints before the Board.” Thus, it is clear that 
Congress intended that the General Counsel exercise 
those powers which the Board had previously pos- 
sessed, and that he have the same discretion in the 
issuance of complaints as the Board had previously 
enjoyed. Lewis Food Co. v. N.L.RB., 357 U.S. 10, 
13-16 

Indeed, Senator Taft, one of the authors of the 
1947 amendments, looked upon the office of the Gen- 
eral Counsel as having a function “like that of the 
Attorney General of the United States or a State 
attorney general.”"* This comparison is peculiarly 
apt, since the discretion involved in the early stage of 
an unfair labor practice case is closely analogous to 
the function of such prosecuting officials. The Gen- 
eral Counsel, like the prosecuting attorney, decides 
whether to initiate a proceeding on the basis of his 
investigation and evaluation of the facts, and his 
judgment respecting the applicable law and policy 
considerations. It is well settled that the power of 
prosecuting attorneys in this respect is judicially un- 
reviewable, even though their action may have an 
adverse effect upon a party standing to benefit from 
the outcome of the proceedings. This is true even in 
proceedings under a statute conferring benefits upon 


sIt is a “settled rule, where provisions of a statute had 
previous to their reenactment a settled significance, that mean- 
ing will continue to attach to them in the absence of a plain 
implication to the contrary.” Heald v. District of Columbia, 
254 US. 20, 23. 

*Vol. 2, Legislative History of the Labor Management Rela- 
tions Act, 1947 (G-P.O. 1948), 1623, 93 Cong. Rec. 6859. 


13 


an informant upon the successful conclusion of the 
proceedings. The Confiscation Cases, 74 US. (7 
Wall.) 454, 458-459. There is no reason to impose @ 
different rule respecting the institution of unfair labor 
practice proceedings. 

In accordance with the foregoing considerations, 
and in agreement with this Court’s decisions in the 
Bandlow and Hourihan cases, the Courts of Appeals 
have uniformly declined to review refusals by the 
General Counsel to issue unfair labor practice com- 
plaints. Anthony v. N.L.B.B., 204 F. 2d 832, 834 
(C.A. 6); Manhattan Construction Co. v. NI.R.B., 
498 F. 2d 320 (C.A. 10); General Drivers, etc. v. 
N.L.B.B., 179 F. 2a 492, 494-495 (C.A. 10) ; Lincourt 
v. N.L.R.B., 170 F. 24 306, 307 (CA. 1). See also 
NLRB. v. Lewis, 249 F. 2d 832, 838 (C.A. 9), 
affirmed, 357 U.S. 10, 15-16; Laundry Workers Unton 
v. N.L.R.B., 197 F. 2d 701, 702-704 (C.A. 5). 

The decisions in Leedom v. Kyne, 358 U.S. 184, and 
Farmer v. United Electrical Workers, 93 U.S. App. 
D.C. 178, 211 F. 2d 36, certiorari denied, 347 U.S. 948, 
relied on by appellant (Br. 17-20), are not germane 
to the question of whether judicial review may be 
obtained of a determination not to issue a complaint 
under the Act. Those cases dealt with decisions by 
the Board which, although not subject to review in 
the conventional manner prescribed by Section 10(e) 
and (f) of the Act, were final administrative decisions 
fixing ‘“‘legal rights and relationships” (La-Crosse Tel. 
Co. v. Wisconsin Labor Rel. Bd., 336 U.S. 18, 24), 
and were therefore ripe for review. In the instant 
case, however, there has been no formal proceeding 
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whatever, and no adjudication of any kind. All that 
is involved is the threshold decision of whether or not 
to proceed, and for such decisions there is no review. 
See The Confiscation Cases, supra; District of Colum- 
bia v. Buckley, 75 U.S. App. D.C. 301, 128 F. 2d 17, 
20-21, certiorari denied, 317 U.S. 658; Goldberg v. 
Hoffman, 225 F. 2d 463 (CA. 7). 

But even assuming, arguendo, that Kyne and Untted 
Electrical Workers, supra, are apposite here, appel- 
lant has not established that the action complained of 
transgresses constitutional protections or violates an 
express provision of the statute—a showing which 
must be made to invoke the limited jurisdictional 
grant suggested by those decisions. 

1. Appellant cannot show a violation of substantive 
due process because a private party has no property 
right in a Board action to remedy unfair labor prac- 
tices. It is recognized that the rights created by the 
Act are public, not private, rights. Phelps Dodge 
Corp. v. NILEBB., 313 US. 177, 192-193; National 
Licorice Co. v. N.L.R.B., 309 U.S. 350, 362; Amalga- 
mated Utility Workers v. Consolidated Edison Co., 
309 U.S. 261, 262, 269; Local Union No. 12 v. N.L.R.B., 
189 F. 2d 1,5 (C.A. 7), certiorari denied, 342 U.S. 868; 
Anthony v. N.L.R.B., 132 F. 2d 620, 631 (C.A. 9). 
““[T ]o constitute a violation of the provision against de- 
priving a person of his property without due process of 
law, it should appear that such person has a property 
in the particular thing of which he is alleged to have 
been deprived.” New Orleans v. New Orleans Water 
Works Co., 142 US. 79, 88. Similarly, appellant 
eannot validly claim a denial of procedural due 
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process. For “[t]he Constitution protects procedural 
regularity, not as end in itself, but as a means of 
protecting substantiet interests.” Fay v. Douds, 172 
F. 2d 720, 725 (C.A. 2). And as shown, no substantive 
interest of appellant’s was violated by the General 
Counsel’s refusal to issue a complaint. The constitu- 
tionality of the Act’s procedures was sustained many 
years ago in N.L.R.B. v. Jones & Laughlin Steel Corp., 
301 U.S. 1, including the condition that a complaint 
would issue and a formal hearing be held in an unfair 
labor practice case, not as a matter of course, but only 
if preliminary investigation of the charge disclosed. 
that it had merit and that a Board remedy would 
effectuate the policies of the Act. As a result of the 
1947 amendments to the Act, “‘Congress has left to the 
[General Counsel] much freedom of action in [his] 
handling of [unfair labor practice charges] aeee 
If [he] has, in the instant case, exercised [his] dis- 
cretion unwisely, even unreasonably, that raises no 
constitutional issue.” McLeod v. Local 476, United 
Brotherhood of Industrial Workers, 288 F. 2d 198, 
201 (C.A. 2). 

2. Contrary to the situation in Leedom v. Kyne, 
358 U.S. 184, appellant can point to no specific 
statutory mandate which the General Counsel has 
contravened. The issuance or non-issuance of com- 
plaints is within the discretionary powers vested in 
him by Section 3(d) of the Act. Appellant’s efforts 
to extend the principle of review expressed in Lee- 
dom v. Kyne to this case, therefore, are unavailing, 
for that case and this call for consideration of two 
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dissimilar parts of the Act—one with specific statu- 
tory requirements, and the other without.’ 

Nor can the jurisdiction of the District Court be 
invoked simply by alleging, as appellant does here, 
that the General Counsel’s refusal to issue a com- 
plaint was unlawful, arbitrary, and capricious, and 
in contravention of Board decisions. For as the 
Supreme Court stated recently in Schilling v. Rogers, 
363 U.S. 666, 676-677: 

It is urged that judicial review is in any event 
available because the complaint, whose allega- 
tions as the ease comes here must be taken as 
true, alleges that the administrative action was 
arbitrary and capricious. However, such con- 
clusory allegations may not be read in isola- 
tion from the complaint’s factual allegations 
and the considerations set forth in the admin- 
istrative decision upon which denial of this 
claim is based. * * * So read, it appears that 
the complaint should properly be taken as 


* Even with respect to representation proceedings under Sec- 
tion 9 of the Act, the courts have recognized the very limited 
applicability of the Leedom v. Kyne principle, and litigants 
seeking entry to the district courts via this avenue have been 
repeatedly rebuffed. See Leedom v. IBEW., 107 U.S. App. 
DC. 357, 278 F. 2d 237; International Association of Tool 
Craftsmen v. Leedom, 107 U.S. App. D.C. 268, 276 F. 2d 514, 
certiorari denied, 364 US. 815; Leedom v. Norwich Printing 
Specialties, Local 494, 107 US. App. D.C. 170, 275 F. 2d 628, 
certiorari denied, 362 U.S. 969; National Biscuit Division v. 
Leedom, 105 TS. App. D.C. 117, 265 F. 2d 101, certiorari 
denied, 359 US. 1011. Accord: Local 1545, United Brother- 
hood of Carpenters v. Vincent, 286 F. Qa 127 (C.A. 2); Me- 
Leod v. Local 476, United Brotherhood of Industrial Workers, 
288 F. 2d 198 (C.A 2). 


17 


charging no more than that the administrative 
action was erroneous. This is not a case in 
which it is charged either than an administra- 
tive official has refused or failed to exercise a 
statutory discretion, or that he has acted be- 
yond the scope of his powers, where the avail- 
ability of judicial review would be attended by 
quite different considerations than those con- 
trolling here. Cf.eg. * * * Leedom v. Kyne, 
358 U.S. 184. 
* * * * * 

We conclude that the Court of Appeals cor- 
rectly held that the District Court lacked juris- 
diction over this action, and that its judgment 
must be affirmed. 


IL. The District Court properly found, in the alternative, 
that the complaint failed to state a claim upon which relief 
could be granted 
We show below that even assuming, arguendo, that 

the District Court had jurisdiction over the subject 

matter herein, the complaint failed to state a claim 
warranting relief. As the facts of the case indicate, 
the issue presented by appellant’s charge filed with 

the Regional Director of the Board was whether a 

retail store’s rule prohibiting its sales clerks from 

wearing ‘‘insignia over the size of a nickel or political 
buttons of any nature’’ constitutes an unreasonable 
impediment to the exercise by those employees of their 
rights under Section 7 of the Act. We will show that 
such a rule does not violate the Act and that the 

General Counsel could reasonably conclude that a com- 

plaint based on the charge should not issue. 
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As the Supreme Court observed in Republic Avta- 
tion Corp. v. NDRB., 324 U.S. 793, 797-798, ‘the 
undisputed right of self-organization assured to em- 
ployees under the * * * Act and the equally undis- 
puted right of employers to maintain discipline in 
their establishments * * * [l]ike so many others, 
* * * are not unlimited in the sense that they can be 
exercised without regard to any duty which the 
existence of rights in others may place upon em- 
ployer or employee.”’ 

The ground rules for accommodating these some- 
times conflicting rights were set forth in Peyton 
Packing Co., 49 NLRB 828, 843-844, enforced, 142 F. 
2d 1009 (C.A. 5), certiorari denied, 323 U.S. 730 
(quoted with approval in Republic Aviation, supra, at 
803-804), where the Board said: 


The Act, of course, does not prevént an em- 
ployer from making and enforcing reasonable 
rules covering the conduct of employees on 
company time. Working time is for work. It 
is therefore within the province of an employer 
to promulgate and enforce a rule prohibiting 
union solicitation during working hours. Such 
a rule must be presumed to be valid in the ab- 
sence of evidence that it was adopted for a dis- 
eriminatory purpose. It is no less true that 
time outside working hours * * * is an em- 
ployee’s time to use as he wishes without 
unreasonable restraint, although the employee 
is on company property. It is therefore not 
within the province of an employer to promul- 
gate and enforce a rule prohibiting union so- 
licitation by an employee outside of working 
hours, although on company property. Such 
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a rule must be presumed to be an unreasonable 

impediment to self-organization and therefore 

discriminatory in the absence of evidence that 

special circumstances make the rule necessary 

in order to maintain production or discipline. 
See also N.L.R.B. v. Babcock & Wilcox, 351 U.S. 105, 
112-113; N.L.R.B. v. United Steel Workers of 
America, 357 U.S. 357, 361-362. 

Thus, just as an employer may prohibit direct, 
personal solicitation of employees under certain cir- 
cumstanees, i.e., when it appears that such activity is 
likely to interfere with production or discipline, so 
too may an employer prohibit the wearing or display- 
ing of union buttons, stickers, or insignia when such 
activity is likely to disrupt plant discipline or effi- 
ciency. Cf. Caterpillar Tractor Co. v. N.L.R.B., 230 
F. 24 357 (C.A. 7); N.L.R.B. v. Murphy Diesel Co., 
263 F. 2d 301, 303-304 (C.A. 7); N.L.R.B. v. El Paso 
Electric, 133 F. 2d 168 (C.A. 5) ; Boeing Airplane Co., 
103 NLRB 1025, 1026-1027. As the cited cases in- 
dicate, Section 7 does not grant employees an absolute 
right to wear any kind of union button while on the 
job, any more than it grants them the absolute right 
to engage in other organizational activities during 
working hours. In those cases, as in the one now in 
dispute, the important consideration was to weigh the 
legitimate rights of the employer against the com- 
peting Section 7 rights of the employees. 

In balancing the rights of employer and employees 
in retail store operations, the Board has long recog- 
nized the existence of circumstances which sanction 
the imposition of greater limitations upon the exer- 
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cise by employees of their organizational rights than 
would be tolerated in factories and other businesses 
involving less direct employee contact with the pub- 
lic. The Board has consistently held that in retail 
establishments, the employer may properly prohibit 
all solicitation of, and by, its employees on its selling 
floors, even during the employees’ off-duty time. 
Marshall Field & Co., 34 NLRB 1, 10-11, enforced 
129 F. 2d 169 (C_A. 7); May Department Stores Co., 
59 NLRB 976, 980-981, enforced 154 F. 2d 533 (CA. 
8), certiorari denied, 329 U.S. 725; J. L. Hudson Co., 
67 NLRB 1403, 1412, enforced 160 F. 2d 105 (C.A. 6), 
certiorari denied, 331 U.S. 847; Goldblatt Bros., Inc., 
77 NLRB 1262, 1263-1264; Meier & Frank Co., Inc., 
89 NLRB 1016, 1017; Bonwit Teller, Inc. v. N.L.RB., 
197 F. 2d 640, 645 (C.A. 2), certiorari denied, 345 U.S. 
905; Marshall Field & Co. v. N.L.R.B., 200 F. 2d 375, 
378 (C.A.7), enforcing as modified 98 NLRB 88. Thus, 
the Board, with judicial sanction, has taken the view 
that such prohibitions are not an “unreasonable im- 
pediment to self-organization” (Peyton Packing Co., 
supra, at 843), because ‘‘department stores, unlike in- 
dustrial establishments, are frequented by customers of 
the employer, and union solicitation on the selling floors 
is, therefore, likely to be disruptive of the employer’s 
business.” Meier & Frank Co., Inc., supra, at 1017. 
The underlying reason for this view is that, although 
such company rules may restrain employees in the 
exercise of their rights under Section 7, such re- 
straints are reasonable in view of the employer’s 
legitimate interest in maintaining a satisfactory re- 
lationship with his customers without disruption re- 
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sulting from employee conduct which some customers 
might find irritating or offensive. 

A similar interest governs a retail store owner’s 
concern with how his sales clerks dress, for the em- 
ployees’ appearance may well have a significant effect 
on the amount of business done by the store. In the 
instant case, the issue involves an employer’s rule 
prohibiting its sales clerks from wearing ‘insignia 
over the size of a nickel or political buttons of any 
nature.” It cannot be doubted that the employer 
could properly direct his sales people not to wear 
buttons or pins promoting a particular political party 
or candidate. Furthermore, just as the employer 
could reasonably conclude that it would not be good 
for business for sales clerks to display political par- 
tisanship while working, so could there be reasonable 
basis for the belief that employees wearing large but- 
tons, pins or emblems might have an unattractive 
appearance to customers and thereby adversely affect 
sales. 

In enforcing its prohibition against “‘insignia over 
the size of a nickel,” LaSalle’s caused two sales clerks 
to remove special ‘‘Member”’ buttons, identifying the 
wearers as members of appellant Union, which meas- 
ured 1 and 9/16 inches by 11/16 inches—buttons 
which were issued as part of a drive to organize em- 
ployees who were not union members. No employee 
was asked to remove the standard union button issued 
by appellant to its dues-paying members, which also 
indicated membership and which was within the size 
limitation of the rule. Except for political buttons, 
therefore, which were completely prohibited, the com- 
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pany rule merely restricted the size of other insignia 
the employees might wear; it did not ban them alto- 
gether. The right of the two sales clerks to engage 
im union activity was impeded, if at all, only to the 
extent that buttons larger than the regular union 
insignia could not be worn. In view of LaSalle’s 
legitimate concern for the appearance of its employ- 
ees, this rule may not be said to be an unreasonable 
restriction, particularly since the Union itself had 
previously deemed the nickel-size button to be ade- 
quate for the purpose of identifying its members. 
Manifestly, this limitation on the size of insignia 
worn by the sales clerks was one way of striking a 
reasonable balance between the right of the employees 
to display their union affiliation, an activity protected 
by Section 7 of the Act, and the right of the employer 
to preseribe rules designed to maintain productive 
efficiency and discipline. See Republican Aviation 
Corp. v. NIBB., supra, 324 U.S. at 797-798, 803- 
805; N.L.RB. v. Babcock & Wilcox, supra, 351 U.S. 
at 112-113; N.L.RB. v. United Steelworkers, of 
America, supra, 357 US. at 361-362; N.DRB. v. 
Great Atlantic & Pacific Tea Co., 217 F. 2d 759, 764 
(C.A. 5). 

Appellant alleges (Br. 23-28) that the General 
Counsel’s refusal to issue a complaint based on ap- 
pellant’s charge conflicts with the Board’s decision in 
Safeway Stores, Inc., 110 NLRB 1718, 1724-1725, and 
W.T. Grant & Co., 94 NLRB 1138, 1146, enforced 
199 F. 2d 711 (C.A. 9), certiorari denied, 344 U.S. 928. 
Neither of those cases is apposite, however, for unlike 
the instant proceeding, they both involve bans against 
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the wearing of all union insignia. In both instances 
the bans were instituted by the employers involved, 
in a context of gross anti-union conduct, including 
threats, coercion, discriminatory discharges, and un- 
lawful refusals to bargain with employee representa- 
tives. In neither case is significance drawn from the 
fact that a retail store was the employer, or that the 
employees were retail clerks who dealt with the public. 
In neither case was the question of accommodation 
between the conflicting rights of employer and em- 
ployees, as previously discussed, in issue, and that 
problem was not considered by the Board in either 
decision. There is no reported Board case standing 
for the proposition that retail store employees have 
an. unrestricted right, while working, to wear any 
form of union insignia that they might wish to dis- 
play. On the contrary, in view of the established 


authority validating reasonable regulation of employee 
activity in public areas of retail stores, we submit, it 
cannot fairly be said that the General Counsel abused 
his statutory discretion in concluding that there was 
no evidence of a violation of the Act here, and in 
refusing to issue a complaint. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the District Court properly dismissed the 
complaint in this ease, and this Court should affirm 
that dismissal. 

Sruarr RorHMaN, 
General Counsel, 
Domanick L. MANOoLI, 
Associate General Counsel, 
Marce, MaLLet-PREvosT, 
‘Assistant General Counsel, 
Axuison W. Brown, JR, 
Sotomon I. Himsx, 
Attorneys, 
National Labor Relations Board, 


Washington 25, D.C. 
OcroseR 1961. 
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DEFENDANT 


OPPOSITION OF PLAINTIFF TO MOTION TO DISMISS OR FOR 
SUMMARY JUDGMENT AND CROSS-MOTION OF PLAINTIFF 
FOR SUMMARY JUDGMENT 


Comes now plaintiff, by its attorneys, and hereby 
opposes defendant’s motion to dismiss the complaint, 
or in the alternative, for summary judgment. 

Plaintiff hereby moves this Court for summary 
judgment in its behalf pursuant to Rule 56, F.R.C.P., 
upon the affidavit of Philip Fusco, heretofore filed by 
defendant, and further because there is no material 
issue of fact in dispute in this case. 

A memorandum of points and authorities in opposi- 
tion to defendant’s motion and in support of plaintiff’s 
motion for summary judgment is attached hereto and 
made a part hereof. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16,534. 


RETAIL STORE EMPLOYEES UNION LOCAL 954, 
RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
AFL-CIO, 


Appellant, 
vs. 


STUART ROTHMAN, 
Individually and as General Counsel of the 
National Labor Relations Board, 


Appellee. 


REPLY BRIEF FOR APPELLANT. 


1. 


A. Appellee’s brief has made the usual, standard 
arguments in the usual, standard case that the District 
Court has no jurisdiction to review a decision of the Gen- 
eral Counsel of the National Labor Relations Board to 
issue an unfair labor practice complaint. The kind of case 
appellee argues is clear, and authority supports that posi- 
tion, as we stated earlier, Hourihan v. NLRB, 91 U.S. App. 
D. C. 316, 201 F. 2d 187; Bandlow v. Rothman, 108 U. S. 
App. D. C. 32, 278 F. 2d 866. But the case appellee argues 
is not the case presented here. This case is not Hourthan 
or Bandlow, but an entirely new issue—whether the Dis- 
trict Court has jurisdiction over the subject matter to 
review an act of the General Counsel when that govern- 
ment official acts arbitrarily, capriciously, and in violation 
of his statutory duty. 


2 


Far more significant than the routine arguments 
appellee makes are the omissions which wholly ignore the 
crux of the jurisdictional question. For this Court, or any 
other, has not been presented the precise jurisdictional 
issue involved here, and appellee has managed to carefully 
avoid that issue. 


1. Appellee has carefully avoided discussing the 
statutory language of Sec. 3(d), which compels the Gen- 
eral Counsel to act “on behalf of the Board.” Is there any 
meaning attached to such language? What if it is shown 
that the General Counsel has not acted “on behalf of the 
Board,” but has acted in defiance or in contravention of 
the Board, as we attempt to show here? Is the General 
Counsel so wholly immune from judicial review that he 
may act in any manner he sees fit, even to the far degree 
of declining to issue any complaints at all, which would 
grant to him the Congressional power of repeal of the Act? 
Cf. Office Employes v. NLRB, 353 U. S. 313, 320. 


2. Appellee has so carefully avoided the pointed dis- 
cussion of this Court in International Union of Electrical 
Workers vs. NLRB, 289 F. 2d 757, that it chose not to even 
mention the case at all. Judge Bazelon’s careful insertion 
of the important paragraph that the Court expressed “no 
opinion on whether the general counsel’s action, in refusing 
to include the racial charges in the complaint, is reviewable 
in an equity suit in the District Court,” along with his 
detailed citation of pertinent authority, has some meaning 
in this case, and it deserves more than the total obliteration 
it received at appellee’s hands. 


3. Likewise, appellee cited Hourihan, supra, for the 
settled general principle of no jurisdiction to review acts 
of the General Counsel, but tendered footnote 4 in that 
opinion, the significant portion for our case here, the same 
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treatment of omission that it gave to Judge Bazelon’s para- 
graph in IUEW v. NLRB, supra. In addition, while appel- 
lee argued that Farmer v. United Electrical Workers, 93 
U.S. App. D. C. 178, 211 F. 2d 36, was not “germane” (Br. 
13), it neglected to consider that one of this Court’s impres- 
sive citations for its authority in Farmer was footnote 4 in 
Hourihan. 


4. Appellee has quoted Sen. Taft, “one of the authors 
of the 1947 amendments,” in a text which pleases and 
omitted the significant portion of his remarks that dis- 
pleases. Just as Judge Bazelon’s important paragraph in 
IUEW, supra, made reference to Sen. Taft’s statement that 
the General Counsel may not have unfettered discretion, 
but “must respect the rules of decision of the Board and 
the courts,” we again call it to this Court’s attention. 

Thus, when it is considered that the statute itself does 
not impose unlimited discretion, since the General Counsel 
is commanded by law to act “on behalf of the Board,” 
and when this Court has indicated, as it has in IUEW v. 
NLRB and Hourihan, in footnote 4, that the General Coun- 
sel may not be immune from equitable relief when he 
acts arbitrarily and capriciously, and when it is further 
considered that to allow him a discretion which is wholly 
unlimited and completely unreviewable by any court would 
be to repose in his hands the Congressional power of 
repeal of the entire unfair labor practice provisions of the 
Act, it must be quite clear that the District Court has 


jurisdiction over the subject matter. 


B. If the General Counsel is not wholly immune from 
any judicial review at all of arbitrary and capricious 
refusals to adhere to his statutory authority, then the 
proper party to redress his unlawful excesses is the one 
who has been deprived by him. “Generally, judicial relief 
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is available to one who has been injured by an act of a 
government official which is in excess of his express or 
implied powers,” Harmon v. Brucker, 355 U. S. 579, 581 
(1958). 

In this case, employees, who happen to be members of 
appellant union, have been deprived of certain rights to 
engage in concerted activities protected by Section 7 of the 
Act. Through their agent, the appellant union, they have 
invoked the statutory procedures in an attempt to secure 
redress for the violation of the statute that has been im- 
posed upon them by their employer. 

In invoking these statutory procedures, they have a 
right to a fair consideration of their claim. Their claim 
includes the right of not being dealt with arbitrarily and 
capriciously by a government official in a manner which 
deprives them of these federally-bestowed rights. In this 
case, they have been injured by the unconstitutional 
excesses of the General Counsel. 

To argue, as does appellee, that there has been no 
injury which appellant can redress is to return once again 
to the concept that one government agent has been left 
wholly immune from any excess which he might commit. 
The Supreme Court said in Leedom v. Kyne, 358 U.S. 184, 
at 190: “This Court cannot lightly infer that Congress does 
not intend judicial protection of rights it confers against 
agency action taken in excess of delegated powers.” The 
same parallel applies here. This Court cannot lightly infer 
that Congress, in according the General Counsel admitted- 
ly broad discretionary powers under Sec. 3 (d), did not 
intend some judicial protection of rights under the statute 
when the General Counsel has acted unconstitutionally or 
in excess of his statutory authority. 

This is our case here. If the General Counsel cannot 
be wholly immune, then the District Court had jurisdiction 
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over the subject matter. Whether or not a claim for relief 
was stated depends upon the showing of arbitrariness, 
which we have made and will continue to make. 


I. 


The General Counsel’s defense of his arbitrary con- 
duct is based solely on considerations of the size of the 
union button involved in this case. The essence of appel- 
lee’s argument at p. 21 of its brief states, “* * * so could 
there be reasonable basis for the belief that employees 
wearing large buttons, pins or emblems might have an 
unattractive appearance to customers and thereby adverse- 
ly affect sales.” 

We have argued that it is not size at all that counts, 
but the message on the button itself. Thus, the issue is 
joined over message versus size. We stated earlier, and 
wish to re-emphasize here, that the General Counsel’s re- 
liance on size of the button as a defense is in itself an elo- 
quent testimonial to his capricious conduct and willful 
violation of NLRB case law. 

To show that size is of utterly no consequence what- 
ever, we need set forth only a few examples. First of all, 
let us assume that one employee wore a nickel-sized button 
absolutely blank, with no message at all, and a fellow 
employee likewise wore a blank button, but one of the size 
of an ordinary grapefruit. One’s first question might quite 
naturally be, why should anyone want to wear a button 
that said nothing. The answer is that probably no one ever 
would, for wearing a blank button, regardless of size, is 
so pointless that practical, button-addicted Americans can 
not be imagined as indulging. This merely helps prove the 
point that it is the message that is important, not the size 
of the button. 
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Just as one cannot imagine a salesperson in a retail 
store wearing a blank button, one can hardly imagine an 
irate employer ordering the immediate removal of the 
insignia that said absolutely nothing. For, who cares? 
Presumably, an employee might wear a blank button so 
overwhelmingly large as to be ludicrous beyond reason, 
but we are attempting to consider possibilities within some 
reasonable bounds. 

But even more important, whether the employer per- 
mitted or prohibited the wearing of blank buttons, large 
or small, would not be a problem within the National Labor 
Relations Act. Section 7 of that statute is concerned only 
with protection of concerted employee activities pertaining 
to collective bargaining, not the protection of blank buttons 
or an employer's predilection for blonde salesladies over 
red haired salesladies. Likewise, the employer’s ban on 
political buttons, sought to be paralleled as an equally 
reasonable restriction by appellee, has no relation what- 
ever to conduct under the Act. 

But while a blank button, grapefruit-sized or nickel- 
sized. would not likely arouse any reaction at all except 
perhaps wonderment, the message on a button can be of 
critical importance to a retail employer. Let us suppose 
employees at work wore grapefruit-sized buttons with 
some broadly accepted community purpose inscribed, such 
as “Give to the United Appeal,” and if so, it would be 
difficult indeed to assume offense to the great majority of 
customers. But if employees wore buttons equally large, 
or even as small as a five-cent piece, with some inscription 
such as, “Support Castro,” then customers might indeed 
become enraged to the detriment of the employer’s busi- 
ness. Once again, the size of the button itself would be of 


no consequence whatever, but the message it carried would 
be the critical determinant. A political button of any 
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nature might likewise arouse strong passions of partisan 
shoppers. But, as we have indicated, United Appeal but- 
tons or Castro buttons or political buttons or blank buttons 
are not matters within the ambit of the Act. Nor has the 
National Labor Relations Board ever indicated in any 
decision that the size of the button, rather than the message 
it contained, was any consideration at all in evaluating an 
employer’s conduct. 

The important fact of the matter is that the National 
Labor Relations Board has approved the message of trade 
unionism on buttons worn by clerks in retail stores, Safe- 
way Stores, Inc., 110 NLRB 1718; W. T. Grant & Co., 94 
NLRB 1133, enforced, 199 F. 2d 711, cert. den., 344 U.S. 
928. This determination has been made without regard to 
size, large or small, and without regard to whether or not 
an employer “might reasonably believe” it might offend 
some of his customers. (We would strongly argue that not 
only would there not be offense beyond minimal fringes, 
but most shoppers would affirmatively approve in view of 
the impressive advertising of union labels and union 
insignia carried on by American’s great trade unions.) 

Consequently, it is hardly the function of the General 
Counsel to himself determine whether a rule prohibiting 
a button any larger than the size of a dime, a nickel, a 
quarter, or even a silver dollar comports with his idea of 
violation of the statute when the Board has ruled that 
buttons (no size attached) can be worn. This is plain and 
simple arbitrariness. 

Now, of course, the General Counsel is correct in his 
arguments (Br. 19) that there is no unlimited right to wear 
any kind of union button on the job, whether it be in a 
factory or a retail store. In every case, there is a con- 
sideration of balancing the employer’s right to run his 
business, be it manufacturing or selling goods to the public, 
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alongside the competing Section 7 rights of employees. In 
efforts to balance those interests, the Board and the courts 
have adopted a general rule that while rules against wear- 
ing buttons are presumptively invalid an employer may 
justify such a proscription by proving the existence of 
special circumstances which cause interference with 
production or discipline. 

But the essence of such a rule, if there is ever to be 
any fair administration of it, is that the employer must 
plead these special circumstances as a defense and prove 
their existence and their effect. To permit the employer, 
or the General Counsel, to utilize vague, unknown, un- 
proven fears that union buttons would hurt business with- 
out the slightest evidence in support of it would violate 
what the Board warned against in Caterpillar Tractor Co., 
113 NLRB 553, when it said: 


“To permit the abridgment of statutory rights on the 


basis of the anxieties expressed herein by the Re- 
spondent, without the least scintilla of evidence that 
production would be disrupted or breaches of dis- 
cipline would erupt, would be tantamount to adminis- 
trative withdrawal of rights legislatively endowed.” 
The capriciousness of the General Counsel’s conduct is 
clear. He has attempted to defend his action upon a sup- 
posed concern about a possible adverse effect upon em- 
ployer sales by relying on the size of the button attempted 
to be worn. While the “supposeds” and the “‘possibles” 
mean very little, the important factor is that the General 
Counsel has done what we have said all along he has 
done—he has wrongfully invented new rules of law—“the 
size of the button” theory—and wholly ignored the com- 
manding case law of the NLRB. If size is any factor at all, 
and we believe it to be as absolutely meaningless as the 
hypothetical blank button itself, it is for the Board, not the 
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General Counsel, to interject size as a factor for an em- 
ployer defense. 

But there will never be a defense as long as the Gen- 
eral Counsel refuses to issue a complaint. Until the Board 
reverses or amends or qualifies Safeway and Grant, the 
General Counsel’s duty in undisputed fact button cases 
is to act “on behalf of the Board” and issue a complaint. 
Anything less is the assumption of power the General 
Counsel does not have—the power to nullify enforcement 
of the unfair labor practice sections of the Act by simply 
refusing to issue complaints in meritorious cases. 

For all the reasons previously stated, we again ask this 
Court to reverse the District Court’s dismissal and remand 
with directions to enter summary judgment for appellant. 


Respectfully submitted, 


Joseru E, FINLey, 
MerzensauM, GAINES, SCHWARTZ, KRUPANSKY, 
FINLEY AND STERN, 


700 Union Commerce Building, 
Cleveland 15, Ohio, 
S. G. LippMan, 


1741 DeSales St., N. W., 
Washington, D. C. 


Attorneys for Appellant. 
October 25, 1961. 


